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§654.416 Sleeping facilities.

(a) Sleeping facilities shall be pro-
vided for each person. Such facilities
shall consist of comfortable beds, cots,
or bunks, provided with clean mat-
tresses.

(b) Any bedding provided by the
housing operator shall be clean and
sanitary.

(c) Triple deck bunks shall not be
provided.

(d) The clear space above the top of
the lower mattress of a double deck
bunk and the bottom of the upper bunk
shall be a minimum of 27 inches. The
distance from the top of the upper mat-
tress to the ceiling shall be a minimum
of 36 inches.

(e) Beds used for double occupancy
may be provided only in family accom-
modations.

§654.417 Fire, safety, and first aid.

(a) All buildings in which people
sleep or eat shall be constructed and
maintained in accordance with applica-
ble State or local fire and safety laws.

(b) In family housing and housing
units for less than 10 persons, of one
story construction, two means of es-
cape shall be provided. One of the two
required means of escape may be a
readily accessible window with an
openable space of not less than 24x24
inches.

(c) All sleeping quarters intended for
use by 10 or more persons, central din-
ing facilities, and common assembly
rooms shall have at least two doors re-
motely separated so as to provide al-
ternate means of escape to the outside
or to an interior hall.

(d) Sleeping quarters and common as-
sembly rooms on the second story shall
have a stairway, and a permanent, af-
fixed exterior ladder or a second stair-
way.

(e) Sleeping and common assembly
rooms located above the second story
shall comply with the State and local
fire and building codes relative to mul-
tiple story dwellings.

(f) Fire extinguishing equipment
shall be provided in a readily accessible
place located not more than 100 feet
from each housing unit. Such equip-
ment shall provide protection equal to
a 2% gallon stored pressure or 5-gallon
pump-type water extinguisher.
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(g) First aid facilities shall be pro-
vided and readily accessible for use at
all time. Such facilities shall be equiv-
alent to the 16 unit first aid kit rec-
ommended by the American Red Cross,
and provided in a ratio of 1 per 50 per-
sons.

(h) No flammable or volatile liquids
or materials shall be stored in or adja-
cent to rooms used for living purposes,
except for those needed for current
household use.

(i) Agricultural pesticides and toxic
chemicals shall not be stored in the
housing area.

PART 655—TEMPORARY EMPLOY-
MENT OF FOREIGN WORKERS IN
THE UNITED STATES
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6565.0 Purpose and scope of part.

6565.00 Authority of the Office of Foreign
Labor Certification (OFLC) Adminis-
trator under subparts A, B, and C.

Subpart A—Labor Certification Process and
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porary Employment in Occupations
Other Than Agriculture or Registered
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655.102 Special procedures.

655.103 Overview of this subpart and defini-
tion of terms.

PREFILING PROCEDURES

655.120 Offered wage rate.
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655.130 Application filing requirements.
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655.133 Requirements for agents.
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Review of applications.
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655.158 Duration of positive recruitment.
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Approved certification.
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Denied certification.
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INTEGRITY MEASURES

Audit.

Revocation.

Debarment.

655.183 Less than substantial violations.

655.184 Applications involving fraud or will-
ful misrepresentation.

655.185 Job service complaint system; en-
forcement of work contracts.

655.180
655.181
655.182

Subpart C—Labor Certification Process for
Logging Employment and Non-H-2A
Agricultural Employment

655.200 General description of this subpart
and definition of terms.

655.201 Temporary labor certification appli-
cations.

655.202 Contents of job offers.

655.203 Assurances.

655.204 Determinations based on temporary
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ability and adverse effect on U.S. work-
ers.
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6565.212 Administrative-judicial reviews.
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655.300
E.
655.301
655.302
655.310

Purpose and scope of subparts D and

Overview of process.

Definitions.

Attestations.

655.315 State plans.

655.320 Appeals of acceptance and rejection
of attestations submitted for filing and
of State plans.

655.350 Public access.

Subpart E—Enforcement of H-1A
Attestations

6565.400 Enforcement authority of Adminis-
trator, Wage and Hour Division.

655.406 Complaints and investigative proce-
dures.

6565.410 Civil money penalties and other
remedies.

655.415 Written notice and service of Admin-
istrator’s determination.

655.420 Request for hearing.

655.425 Rules of practice for administrative
law judge proceedings.
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655.435 Administrative law judge pro-
ceedings.

655.440 Decision and order of administrative
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law judge’s decision.

655.450 Administrative record.
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655.460 Non-applicability of the Equal Ac-
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Subpart F—Attestations by Employers Using
Alien Crewmembers for Longshore Ac-
fivities in U.S. Ports

GENERAL PROVISIONS

655.500 Purpose, procedure and applicability
of subparts F and G of this part.

655.501 Overview of responsibilities.

655.502 Definitions.

655.510 Employer attestations.

655.520 Special provisions regarding auto-
mated vessels.
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655.530 Special provisions regarding the per-
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tions in the State of Alaska.
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tions in Alaska?
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655.5634 The first attestation element for lo-
cations in Alaska: Bona fide request for
dispatch of United States longshore
workers.

655.636 The second attestation element for
locations in Alaska: Employment of
United States longshore workers.

655.536 The third attestation element for lo-
cations in Alaska: No intention or design
to influence bargaining representative
election.

655.5637 The fourth attestation element for
locations in Alaska: Notice of filing.

655.5638 Actions on attestations submitted
for filing for locations in Alaska.

655.5639 Effective date and validity of filed
attestations for locations in Alaska.

655.540 Suspension or invalidation of filed
attestations for locations in Alaska.

655.541 Withdrawal of accepted attestations
for locations in Alaska.

PUBLIC ACCESS

655.5650 Public access.
APPENDIX A TO SUBPART F—U.S. SEAPORTS

Subpart G—Enforcement of the Limitations
Imposed on Employers Using Alien
Crewmembers for Longshore Activities
in U.S. Ports

655.600 Enforcement authority of Adminis-
trator, Wage and Hour Division.

655.606 Complaints and investigative proce-
dures.

655.610 Automated vessel exception to pro-
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member(s) to perform longshore activ-
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655.615 Cease and desist order.

655.620 Civil money penalties and other
remedies.

655.6256 Written notice, service and FEDERAL
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determination.
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law judge proceedings.
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655.645 Administrative law judge pro-
ceedings.

655.650 Decision and order of administrative
law judge.

655.665 Secretary’s review of administrative
law judge’s decision.

655.660 Administrative record.

655.6656 Notice to the Department of Home-
land Security and the Employment and
Training Administration.

655.670 FEDERAL REGISTER notice of deter-
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655.675 Non-applicability of the Equal Ac-
cess to Justice Act.

Subpart H—Labor Condition Applications
and Requirements for Employers Seek-
ing To Employ Nonimmigrants on H-1b
Visas in Specialty Occupations and as
Fashion Models, and Requirements for
Employers Seeking To Employ Non-
immigrants on H-1b1 and E-3 Visas in
Specialty Occupations

655.700 What statutory provisions govern
the employment of H-1B, H-1B1, and E-3
nonimmigrants and how do employers
apply for H-1B, H-1B1, and E-3 visas?

655.706 What Federal agencies are involved
in the H-1B and H-1B1 programs, and
what are the responsibilities of those
agencies and of employers?

655.710 What is the procedure for filing a
complaint?

655.715 Definitions

655.720 Where are labor condition applica-
tions (LCAs) to be filed and processed?

655.721 [Reserved]

655.730 What is the process for filing a labor
condition application?

655.731 What is the first LCA requirement,
regarding wages?

655.732 What is the second LCA require-
ment, regarding working conditions?
655.733 What is the third LCA requirement,

regarding strikes and lockouts?

655.73¢ What is the fourth LCA requirement,
regarding notice?

655.735 What are the special provisions for
short-term placement of H-1B non-
immigrants at place(s) of employment
outside the area(s) of intended employ-
ment listed on the LCA?

655.736 What are H-1B-dependent employers
and willful violators?

655.737 What are ‘‘exempt’” H-1B non-
immigrants, and how does their employ-
ment affect the additional attestation
obligations of H-1B-dependent employers
and willful violator employers?

655.738 What are the ‘‘non-displacement of
U.S. workers’ obligations that apply to
H-1B-dependent employers and willful
violators, and how do they operate?

655.739 What is the ‘‘recruitment of U.S.
workers’ obligation that applies to H-
1B-dependent employers and willful vio-
lators, and how does it operate?

655.740 What actions are taken on labor con-
dition applications?

655.750 What is the validity period of the
labor condition application?

20 CFR Ch. V (4-1-11 Edition)

655.760 What records are to be made avail-
able to the public, and what records are
to be retained?

Subpart |—Enforcement of H-1B Labor
Condition Applications and H-1B1 and
E-3 Labor Attestations

655.800 Who will enforce the LCAs and how
will they be enforced?

655.801 What protection do employees have
from retaliation?

655.806 What violations may the Adminis-
trator investigate?

655.806 Who may file a complaint and how is
it processed?

655.807 How may someone who is not an
‘“‘aggrieved party’’ allege violations, and
how will those allegations be processed?

655.808 Under what circumstances may ran-
dom investigations be conducted?

6565.810 What remedies may be ordered if
violations are found?

655.815 What are the requirements for the
Administrator’s determination?

655.820 How is a hearing requested?

655.825 What rules of practice apply to the
hearing?

655.830 What rules apply to service of plead-
ings?

655.835 How will the administrative law
judge conduct the proceeding?

655.840 What are the requirements for a de-
cision and order of the administrative
law judge?

655.845 What rules apply to appeal of the de-
cision of the administrative law judge?

655.850 Who has custody of the administra-
tive record?

655.856 What notice shall be given to the
Employment and Training Administra-
tion and the DHS of the decision regard-
ing violations?

Subpart J—Attestations by Employers Using
F-1 Students in Off-Campus Work

655.900 Purpose, procedure and applicability
of subparts J and K of this part.

655.910 Overview of process.

655.920 Definitions.

6565.930 Addresses of Department of Labor
regional offices.

655.940 Employer attestations.

655.950 Public access.

APPENDIX A TO SUBPART J OF PART 655—DocC-
UMENTATION IN SUPPORT OF ATTESTATIONS
MADE BY EMPLOYERS

Subpart K—Enforcement of the Attestation
Process for Attestations Filed by Em-
ployers Utilizing F-1 Students in Off-
campus Work

655.1000 Enforcement authority of Adminis-
trator, Wage and Hour Division.
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655.1006 Complaints and investigative proce-
dures.

655.1010 Remedies.

655.1015 Written notice and service of Ad-
ministrator’s determination.

655.1020 Request for hearing.

655.1025 Rules of practice for administrative
law judge proceedings.

655.1030 Service and computation of time.

655.1035 Administrative law judge pro-
ceedings.

655.1040 Decision and order of administra-
tive law judge.

655.1045 Secretary’s review of administra-
tive law judge’s decision.

655.1060 Administrative record.

655.1065 Notice to the Employment and
Training Administration (ETA) and the
Attorney General (AG).

655.1060 Non-applicability of the Equal Ac-
cess to Justice Act.

Subpart L—What requirements must a fa-
cility meet to employ H-1C non-
immigrant workers as registered
nurses?

655.1100 What are the purposes, procedures
and applicability of the regulations in
subparts L and M of this part?

655.1101 What are the responsibilities of the
government agencies and the facilities
that participate in the H-1C program?

655.1102 What are the definitions of terms
that are used in these regulations?

655.1110 What requirements are imposed in
the filing of an attestation?

655.1111 Element I—What hospitals are eli-
gible to participate in the H-1C program?

655.1112 Element II—What does ‘“‘no adverse
effect on wages and working conditions”
mean?

655.1113 Element III—What does
wage rate’” mean?

655.1114 Element IV—What are the timely
and significant steps an H-1C employer
must take to recruit and retain U.S.
nurses?

655.1115 Element V—What does ‘‘no strike/
lockout or layoff’”> mean?

655.1116 Element VI—What notification
must facilities provide to registered
nurses?

655.1117 Element VII—What are the limita-
tions as to the number of H-1C non-
immigrants that a facility may employ?

655.1118 Element VIII—What are the limita-
tions as to where the H-1C nonimmigrant
may be employed?

655.1130 What criteria does the Department
use to determine whether or not to cer-
tify an Attestation?

655.1132 When will the Department suspend
or invalidate an already-approved Attes-
tation?

655.1135 What appeals procedures are avail-
able concerning ETA’s actions on a fa-
cility’s Attestation?

‘“facility
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655.11560 What materials must be available
to the public?

Subpart M—What are the Department’s
enforcement obligations with respect
to H-1C Attestations?

655.1200 What enforcement authority does
the Department have with respect to a
facility’s H-1C Attestation?

655.1206 What is the Administrator’s respon-
sibility with respect to complaints and
investigations?

655.1210 What penalties and other remedies
may the Administrator impose?

655.1215 How are the Administrator’s inves-
tigation findings issued?

655.1220 Who can appeal the Administrator’s
findings and what is the process?

655.1225 What are the rules of practice be-
fore an ALJ?

655.1230 What time limits are imposed in
ALJ proceedings?

655.1235 What are the ALJ proceedings?

655.1240 When and how does an ALJ issue a
decision?

655.1245 Who can appeal the ALJ’s decision
and what is the process?

655.1250 Who is the official record keeper for
these administrative appeals?

655.12556 What are the procedures for the de-
barment of a facility based on a finding
of violation?

655.1260 Can Equal Access to Justice Act at-
torney fees be awarded?

Subpart N—Labor Certification Process for
Temporary Agricultural Employment in
the United States (H-2A Workers)

655.1290 Purpose and scope of subpart B.

655.1292 Authority of ETA-OFLC.

655.1293 Special procedures.

655.1300 Overview of subpart B and defini-
tion of terms.

655.1301 Applications for temporary employ-
ment certification in agriculture.

655.1302 Required pre-filing activity.

655.1303 Advertising requirements.

655.1304 Contents of job offers.

655.1305 Assurances and obligations of H-2A
employers.

655.1306 Assurances and obligations of H-2A
Labor Contractors.

655.1307 Processing of applications.

655.1308 Offered wage rate.

655.1309 Labor certification determinations.

655.1310 Validity and scope of temporary
labor certifications.

655.1311 Required departure.

655.1312 Audits.

655.1313 H-2A applications involving fraud
or willful misrepresentation.

655.1314 Setting meal charges; petition for
higher meal charges.
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655.1315 Administrative review and de novo
hearing before an administrative law
judge.

655.1316 Job Service Complaint System; en-
forcement of work contracts.

655.1317 Revocation of approved labor cer-
tifications.

655.1318 Debarment.

655.1319 Document retention requirements.

AUTHORITY: Section 655.0 issued under 8
U.S.C. 1101(a)(15)(H)(i) and (ii), 1182(m), (n),
and (t), 1184, 1188, and 1288(c) and (d); 29
U.S.C. 49 et seq.; sec. 3(c)(1), Pub. L. 101-238,
103 Stat. 2099, 2102 (8 U.S.C. 1182 note); sec.
221(a), Pub. L. 101-649, 104 Stat. 4978, 5027 (8
U.S.C. 1184 note); sec. 323, Pub. L. 103-206, 107
Stat. 2149; Title IV, Pub. L. 105-277, 112 Stat.
2681; Pub. L. 106-95, 113 Stat. 1312 (8 U.S.C.
1182 note); and 8 CFR 213.2(h)(4)(1).

Section 655.00 issued under 8 U.S.C.
1101(a)(15)(H)(ii), 1184, and 1188; 29 U.S.C. 49 et
seq.; and 8 CFR 214.2(h)(4)(i).

Subparts A and C issued under 8 U.S.C.
1101(a)(15)(H)({i)(b) and 1184; 29 U.S.C. 49 et
seq.; and 8 CFR 214.2(h)(4)(1).

Subpart B issued under 8 TU.S.C.
1101(a)(16)(H)(ii)(a), 1184, and 1188; and 29
U.S.C. 49 et seq.

Subparts D and E issued under 8 U.S.C.
1101(a)(15)(H)(i)(a), 1182(m), and 1184; 29
U.S.C. 49 et seq.; and sec. 3(c)(1), Pub. L. 101-
238, 103 Stat. 2099, 2103 (8 U.S.C. 1182 note).

Subparts F and G issued under 8 U.S.C. 1184
and 1288(c); and 29 U.S.C. 49 et seq.

Subparts H and I issued under 8 U.S.C.
1101(a)(15)(H)(1)(b) and (bl), 1182(n), 1182(t),
and 1184; 29 U.S.C. 49 et seq.; sec 303(a)(8),
Pub. L. 102-232, 105 Stat. 1733, 1748 (8 U.S.C.
1182 note); and Title IV, Pub. L. 105-277, 112
Stat. 2681.

Subparts J and K issued under 29 U.S.C. 49
et seq.; and sec. 221(a), Pub. L. 101-649, 104
Stat. 4978, 5027 (8 U.S.C. 1184 note).

Subparts L. and M issued under 8 U.S.C.
1101(a)(15)(H)(i)(c), 1182(m), and 1184; 29 U.S.C.
49 et seq., and Pub. L. 109-423, 120 Stat. 2900.

SOURCE: 42 FR 45899, Sept. 13, 1977, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 655 appear at 71 FR 35521, 35522, June 21,
2006.

§655.0 Scope and purpose of part.

(a) Subparts A, B, and C—(1) General.
Subparts A, B, and C of this part set
out the procedures adopted by the Sec-
retary to secure information sufficient
to make factual determinations of: (i)
Whether U.S. workers are available to
perform temporary employment in the
United States, for which an employer
desires to employ nonimmigrant for-
eign workers, and (ii) whether the em-
ployment of aliens for such temporary
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work will adversely affect the wages or
working conditions of similarly em-
ployed U.S. workers. These factual de-
terminations (or a determination that
there are not sufficient facts to make
one or both of these determinations)
are required to carry out the policies of
the Immigration and Nationality Act
(INA), that a nonimmigrant alien
worker not be admitted to fill a par-
ticular temporary job opportunity un-
less no qualifed U.S. worker is avail-
able to fill the job opportunity, and un-
less the employment of the foreign
worker in the job opportunity will not
adversely affect the wages or working
conditions of similarly employed U.S.
workers.

(2) The Secretary’s determinations. Be-
fore any factual determination can be
made concerning the availability of
U.S. workers to perform particular job
opportunities, two steps must be
taken. First, the minimum Ilevel of
wages, terms, benefits, and conditions
for the particular job opportunities,
below which similarly employed U.S.
workers would be adversely affected,
must be established. (The regulations
in this part establish such minimum
levels for wages, terms, benefits, and
conditions of employment.) Second,
the wages, terms, benefits, and condi-
tions offered and afforded to the aliens
must be compared to the established
minimum levels. If it is concluded that
adverse effect would result, the ulti-
mate determination of availability
within the meaning of the INA cannot
be made since U.S. workers cannot be
expected to accept employment under
conditions below the established min-
imum levels. Florida Sugar Cane
League, Inc. v. Usery, 531 F. 2d 299 (6th
Cir. 1976).

Once a determination of no adverse ef-
fect has been made, the availability of
U.S. workers can be tested only if U.S.
workers are actively recruited through
the offer of wages, terms, benefits, and
conditions at least at the minimum
level or the level offered to the aliens,
whichever is higher. The regulations in
this part set forth requirements for re-
cruiting U.S. workers in accordance
with this principle.

(3) Construction. This part and its
subparts shall be construed to effec-
tuate the purpose of the INA that U.S.
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workers rather than aliens be em-
ployed wherever possible. Elton Or-
chards, Inc. v. Brennan, 508 F. 2d 493, 500
(1st Cir. 1974), Flecha v. Quiros, 567 F. 2d
1154 (1st Cir. 1977). Where temporary
alien workers are admitted, the terms
and conditions of their employment
must not result in a lowering of the
terms and conditions of domestic work-
ers similarly employed, Williams V.
Usery, 531 F. 2d 305 (6th Cir. 1976); Flor-
ida Sugar Cane League, Inc. v. Usery, 531
F. 2d 299 (bth Cir. 1976), and the job ben-
efits extended to any U.S. workers
shall be at least those extended to the
alien workers.

(b) Subparts D and E. Subparts D and
E of this part set forth the process by
which health care facilities can file at-
testations with the Department of
Labor for the purpose of employing or
otherwise using nonimmigrant reg-
istered nurses under H-1A visas.

(c) Subparts F and G. Subparts F and
G of this part set forth the process by
which employers can file attestations
with the Department of Labor for the
purpose of employing alien crew-
members in longshore work under D-
visas and enforcement provisions relat-
ing thereto.

(d) Subparts H and I of this part. Sub-
part H of this part sets forth the proc-
ess by which employers can file labor
condition applications (LCAs) with,
and the requirements for obtaining ap-
proval from, the Department of Labor
to temporarily employ the following
three categories of nonimmigrants in
the United States: (1) H-1B visas for
temporary employment in specialty oc-
cupations or as fashion models of dis-
tinguished merit and ability; (2) H-1B1
visas for temporary employment in
specialty occupations of nonimmigrant
professionals from countries with
which the United States has entered
into certain agreements identified in
section 214(g)(8)(A) of the INA; and (3)
E-3 visas for nationals of the Common-
wealth of Australia for temporary em-
ployment in specialty occupations.
Subpart I of this part establishes the
enforcement provisions that apply to
the H-1B, H-1B1l, and E-3 visa pro-
grams.

(e) Subparts J and K of this part. Sub-
parts J and K of this part set forth the
process by which employers can file at-
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testations with the Department of
Labor for the purpose of employing
nonimmigrant alien students on F-
visas in off-campus employment and
enforcement provisions relating there-
to.

[43 FR 10312, Mar. 10, 1978, as amended at 52
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6,
1990; 56 FR 24667, May 30, 1991; 56 FR 54738,
Oct. 22, 1991; 56 FR 56875, Nov. 6, 1991; 57 FR
1337, Jan. 13, 1992; 57 FR 40989, Sept. 8, 1992;
69 FR 68226, Nov. 23, 2004; 73 FR 19947, Apr. 11,
2008]

§655.00 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator under subparts A, B,
and C.

Pursuant to the regulations under
this part, temporary labor certification
determinations under subparts A, B,
and C of this part are ordinarily made
by the Office of Foreign Labor Certifi-
cation (OFLC) Administrator (OFLC
Administrator) of the Employment and
Training Administration. The OFLC
Administrator will informally advise
the employer or agent of the name of
the official who will make determina-
tions with respect to the application.

[71 FR 35518, June 21, 2006]

Subpart A—Labor Certification
Process and Enforcement of
Attestations for Temporary
Employment in Occupations
Other Than Agriculture or
Registered Nursing in the
United States (H-2B Workers)

SOURCE: 73 FR 78052, Dec. 19, 2008, unless
otherwise noted.

§655.1 Purpose and scope of subpart
A.

This subpart sets forth the proce-
dures governing the labor certification
process for the temporary employment
of nonimmigrant foreign workers in
the United States (U.S.) in occupations
other than agriculture or registered
nursing.

[75 FR 6959, Feb. 12, 2010]

§655.2 Territory of Guam.

Subpart A of this part does not apply
to temporary employment in the Terri-
tory of Guam, and the Department of
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Labor (Department or DOL) does not
certify to the USCIS of DHS the tem-
porary employment of nonimmigrant
foreign workers under H-2B visas, or
enforce compliance with the provisions
of the H-2B visa program provisions in
the Territory of Guam. Pursuant to
DHS regulations, 8 CFR 214.2(h)(6)(v)
administration of the H-2B temporary
labor certification program is per-
formed by the Governor of Guam, or
the Governor’s designated representa-
tive.

§655.3 Special procedures.

(a) Systematic process. This subpart
provides procedures for the processing
of H-2B applications from employers
for the certification of employment of
nonimmigrant positions in non-
agricultural employment.

(b) Establishment of special procedures.
The Office of Foreign Labor Certifi-
cation (OFLC) Administrator has the
authority to establish or to devise,
continue, revise, or revoke special pro-
cedures in the form of variances for the
processing of certain H-2B applications
when employers can demonstrate, upon
written application to the OFLC Ad-
ministrator, that special procedures
are necessary. These include special
procedures currently in effect for the
handling of applications for tree plant-
ers and related reforestation workers,
professional athletes, boilermakers
coming to the U.S. on an emergency
basis, and professional entertainers.
Prior to making determinations under
this paragraph (b), the OFLC Adminis-
trator may consult with employer and
worker representatives.

§655.4 Definitions of terms used in
this subpart.

For the purposes of this subpart:

Act means the Immigration and Na-
tionality Act or INA, as amended, 8
U.S.C. 1101 et seq.

Administrative Law Judge means a per-
son within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105, or a panel of
such persons designated by the Chief
Administrative Law Judge from the
Board of Alien Labor Certification Ap-
peals established by part 656 of this
chapter, which will hear and decide ap-
peals as set forth in §655.115.
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Administrator, Office of Foreign Labor
Certification (OFLC) means the primary
official of the Office of Foreign Labor
Certification, ETA, or the Administra-
tor’s designee.

Administrator, Wage and Hour Division
(WHD), Employment Standards Admin-
istration means the primary official of
the WHD, or the Administrator’s des-
ignee.

Agent means a legal entity or person
authorized to act on behalf of the em-
ployer for temporary non-agricultural
labor certification purposes that is not
itself an employer as defined in this
subpart. The term ‘‘agent’’ specifically
excludes associations or other organi-
zations of employers.

Applicant means a lawful U.S. worker
who is applying for a job opportunity
for which an employer has filed an Ap-
plication for Temporary Employment Cer-
tification (Form ETA 9142).

Application for Temporary Employment
Certification means the Office of Man-
agement and Budget (OMB)-approved
form submitted by an employer to se-
cure a temporary nonagricultural labor
certification determination from DOL.
A complete submission of the Applica-
tion for Temporary Employment Certifi-
cation includes the form, all valid wage
determinations as required by
§6565.101(a)(1) and the U.S. worker re-
cruitment report.

Area of Intended Employment means
the geographic area within normal
commuting distance of the place
(worksite address) of intended employ-
ment of the job opportunity for which
the certification is sought. There is no
rigid measure of distance which con-
stitutes a normal commuting distance
or normal commuting area, because
there may be widely varying factual
circumstances among different areas
(e.g., average commuting times, bar-
riers to reaching the worksite, quality
of regional transportation network,
etc.). If the place of intended employ-
ment is within a Metropolitan Statis-
tical Area (MSA), including a
multistate MSA, any place within the
MSA is deemed to be within normal
commuting distance of the place of in-
tended employment. The borders of
MSASs are not controlling in the identi-
fication of the normal commuting
area; a location outside of an MSA may
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be within normal commuting distance
of a location that is inside (e.g., near
the border of) the MSA.

Attorney means any person who is
currently a member in good standing of
the bar of the highest court of any
State, possession, territory, or com-
monwealth of the United States, or the
District of Columbia, and who is not
under suspension, debarment or disbar-
ment from practice before any court or
the Department, the Board of Immigra-
tion Appeals, the immigration judges,
or DHS under 8 CFR 292.3, 1003.101.
Such a person is permitted to act as an
agent or attorney for an employer
under this subpart.

Board of Alien Labor Certification Ap-
peals (BALCA or Board) means the per-
manent Board established by part 656
of this chapter, chaired by the Chief
Administrative Law Judge, and con-
sisting of Administrative Law Judges
assigned to the Department and des-
ignated by the Chief Administrative
Law Judge to be members of BALCA.
The Board is located in Washington,
DC, and reviews and decides appeals in
Washington, DC.

Center Director means the OFLC offi-
cial to whom the OFLC Administrator
has delegated his authority for pur-
poses of National Processing Center
(NPC) operations and functions.

Certifying Officer (CO) means the
OFLC official designated by the Ad-
ministrator, OFLC with making pro-
grammatic determinations on em-
ployer-filed applications under the H-
2B program.

Chief Administrative Law Judge means
the chief official of the Department’s
Office of Administrative Law Judges or
the Chief Administrative Law Judge’s
designee.

Date of need means the first date the
employer requires services of the H-2B
workers as listed on the application.

Department of Homeland Security
(DHS) means the Federal agency hav-
ing jurisdiction over certain immigra-
tion-related functions, acting through
its agencies, including the U.S. Citizen-
ship and Immigration Services.

Eligible worker means an individual
who is not an unauthorized alien (as
defined in sec. 274A(h)(3) of the INA, 8
U.S.C. 1324a(h)(3), or in this paragraph
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(c)) with respect to the employment in
which the worker is engaging.

Employee means employee as defined
under the general common law of agen-
cy. Some of the factors relevant to the
determination of employee status in-
clude: The hiring party’s right to con-
trol the manner and means by which
the work is accomplished; the skill re-
quired to perform the work; the source
of the instrumentalities and tools for
accomplishing the work; the location
of the work; the hiring party’s discre-
tion over when and how long to work;
and whether the work is part of the
regular business of the hiring party.
Other applicable factors should be con-
sidered and no one factor is dispositive.

Employer means:

(1) A person, firm, corporation or
other association or organization:

(i) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted;

(ii) Has an employer relationship
with respect to H-2B employees or re-
lated U.S. workers under this part; and

(iii) Possesses, for purposes of the fil-
ing of an application, a valid Federal
Employer Identification Number
(FEIN).

(2) Where two or more employers
each have the definitional indicia of
employment with respect to an em-
ployee, those employers may be consid-
ered to jointly employ that employee.

Employment and Training Administra-
tion or ETA means the agency within
the Department, which includes the
OFLC and has been delegated authority
by the Secretary to fulfill the Sec-
retary’s mandate under the Act.

ETA National Processing Center (NPC)
means a National Processing Center es-
tablished by the OFLC for the proc-
essing of applications submitted in
connection with the Department’s
mandate pursuant to the INA.

Full-time, for purposes of temporary
labor certification employment, means
30 or more hours per week, except that
where a State or an established prac-
tice in an industry has developed a def-
inition of full-time employment for
any occupation that is less than 30
hours per week, that definition shall
have precedence.

H-2B Petition means the form and ac-
companying documentation required
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by DHS for employers seeking to em-
ploy foreign persons as H-2B non-
immigrant workers.

INA means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101
et seq.

Job contractor means a person, asso-
ciation, firm, or a corporation that
meets the definition of an employer
and who contracts services or labor on
a temporary basis to one or more em-
ployers, which is not an affiliate,
branch or subsidiary of the job con-
tractor, and where the job contractor
will not exercise any supervision or
control in the performance of the serv-
ices or labor to be performed other
than hiring, paying, and firing the
workers.

Job opportunity means one or more
job openings with the petitioning em-
ployer for temporary employment at a
place in the U.S. to which U.S. workers
can be referred. Job opportunities con-
sisting solely of job duties that will be
performed totally outside the United
States, its territories, possessions, or
commonwealths cannot be the subject
of an Application for Temporary Employ-
ment Certification.

Joint employment means that where
two or more employers each have suffi-
cient definitional indicia of employ-
ment to be considered the employer of
an employee, those employers may be
considered to jointly employ that em-
ployee. An employer in a joint employ-
ment relationship to an employee may
be considered a ‘‘joint employer” of
that employee.

Layoff means any involuntary sepa-
ration of one or more U.S. employees
without cause or prejudice.

Metropolitan Statistical Area (MSA)
means those geographic entities de-
fined by the U.S. Office of Management
and Budget (OMB) for use by Federal
statistical agencies in collecting, tab-
ulating, and publishing Federal statis-
tics. A metro area contains a core
urban area of 50,000 or more popu-
lation, and a micro area contains an
urban core of at least 10,000 (but less
than 50,000) population. Each metro or
micro area consists of one or more
counties and includes the counties con-
taining the core urban area, as well as
any adjacent counties that have a high
degree of social and economic integra-
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tion (as measured by commuting to
work) with the urban core.

Offered wage means the highest of the
prevailing wage, Federal minimum
wage, the State minimum wage, or
local minimum wage.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within ETA that provides na-
tional leadership and policy guidance
and develops regulations and proce-
dures by which it carries out the re-
sponsibilities of the Secretary under
the INA, as amended, concerning for-
eign workers seeking admission to the
U.S. in order to work under sec.
101(a)(15)(H)(ii)(b) of the INA, as
amended.

Occupational Employment Statistics
Survey (OES) means that program
under the jurisdiction of the Bureau of
Labor Statistics (BLS) that provides
annual wage estimates for occupations
at the State and MSA levels.

Prevailing Wage Determination (PWD)
means the prevailing wage for the posi-
tion, as described in §655.10(b), that is
the subject of the Application for Tem-
porary Employment Certification.

Professional athlete shall have the
meaning ascribed to it in INA sec.
212(a)(5)(A)(iii)(II), which defines ‘‘pro-
fessional athlete’” as an individual who
is employed as an athlete by:

(1) A team that is a member of an as-
sociation of six or more professional
sports teams whose total combined rev-
enues exceed $10,000,000 per year, if the
association governs the conduct of its
members and regulates the contests
and exhibitions in which its member
teams regularly engage; or

(2) Any minor league team that is af-
filiated with such an association.

Representative means an individual
employed by or authorized to act on
behalf of the employer with respect to
the recruitment activities entered into
for and attestations made with respect
to the Application for Temporary Em-
ployment Certification. A representative
who interviews and/or considers U.S.
workers for the job that is subject of
the Application must be the person
who normally interviews or considers,
on behalf of the employer, applicants
for job opportunities such as that of-
fered in the application, but which do
not involve labor certifications.
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Secretary means the Secretary of
Labor, the chief official of the U.S. De-
partment of Labor, or the Secretary’s
designee.

Secretary of Homeland Security means
the chief official of the Department of
Homeland Security or the Secretary of
Homeland Security’s designee.

Secretary of State means the chief offi-
cial of the U.S. Department of State or
the Secretary of State’s designee.

State Workforce Agency (SWA), for-
merly known as State Employment Se-
curity Agency, means the State gov-
ernment agency that receives funds
pursuant to the Wagner-Peyser Act to
administer public labor exchange deliv-
ered through the State’s one-stop de-
livery system in accordance with the
Wagner-Peyser Act. (29 U.S.C. 49 et
seq.).

Strike means a labor dispute wherein
employees engage in a concerted stop-
page of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operations.
Whether a job opportunity is vacant by
reason of a strike or lock out will be
determined by evaluating for each po-
sition identified as vacant in the Appli-
cation for Temporary Employment Certifi-
cation whether the specific vacancy has
been caused by the strike or lock out.

Successor in interest means that, in de-
termining whether an employer is a
successor in interest, the factors used
under Title VII of the Civil Rights Act
and the Vietnam Era Veterans’ Read-
justment Assistance Act will be consid-
ered. When considering whether an em-
ployer is a successor, the primary con-
sideration will be the personal involve-
ment of the firm’s ownership, manage-
ment, supervisors, and others associ-
ated with the firm in the violations re-
sulting in debarment. Normally, whol-
ly new management or ownership of
the same business operation, one in
which the former management or
owner does not retain a direct or indi-
rect interest, will not be deemed to be
a successor in interest for purposes of
debarment. A determination of wheth-
er or not a successor in interest exists
is based on the entire circumstances
viewed in their totality. The factors to
be considered include:
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(1) Substantial continuity of the
same business operations;

(2) Use of the same facilities;

(3) Continuity of the work force;

(4) Similarity of jobs and working
conditions;

(5) Similarity of supervisory per-
sonnel;

(6) Similarity in machinery, equip-
ment, and production methods;

(7) Similarity of products and serv-
ices; and

(8) The ability of the predecessor to
provide relief.

United States (U.S.), when used in a
geographic sense, means the conti-
nental United States, Alaska, Hawaii,
the Commonwealth of Puerto Rico, and
the territories of Guam, the Virgin Is-
lands, and, as of the transition pro-
gram effective date, as defined in the
Consolidated Natural Resources Act of
2008, Public Law 110-229, Title VII, the
Commonwealth of the Northern Mar-
iana Islands.

United States Citicenship and Immigra-
tion Services (USCIS) means the Federal
agency within DHS making the deter-
mination under the INA whether to
grant petitions filed by employers
seeking H-2B workers to perform tem-
porary nonagricultural work in the
U.S.

United States worker (U.S. worker)
means a worker who is either

(1) A citizen or national of the U.S.;
or

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under sec. 207 of
the INA, is granted asylum under sec.
208 of the INA, or is an immigrant oth-
erwise authorized (by the INA or by
DHS) to be employed in the U.S.

Within [number and type] days will, for
purposes of determining an employer’s
compliance with timing requirements
with respect to appeals and requests
for review, begin to run on the first
business day after the Department
sends a notice to the employer by
means normally assuring next-day de-
livery, and will end on the day that the
employer sends whatever communica-
tion is required by these rules back to
the Department, as evidenced by a
postal mark or other similar receipt.

479



§655.5

§655.5 Purpose and scope of subpart
A.

(a) Before granting the petition of an
employer to admit nonimmigrant
workers on H-2B visas for temporary
nonagricultural employment in the
United States (U.S.), the Secretary of
Homeland Security is required to con-
sult with appropriate agencies regard-
ing the availability of U.S. workers.
Immigration and Nationality Act of
1952 (INA), as amended, secs.
101(a)(15)(H)(ii)(b) and 214(c)(1), 8 U.S.C.
1101(a)(15)(H)(ii)(b) and 1184(c)(1).

(b) Regulations of the Department of
Homeland Security (DHS) for the U.S.
Citizenship and Immigration Services
(USCIS) at 8 CFR 214.2(h)(6)(iv) require
that, except for Guam, the petitioning
H-2B employer attach to its petition a
determination from the Secretary of
Labor (Secretary) that:

(1) There are not sufficient U.S.
workers available who are capable of
performing the temporary services or
labor at the time of filing of the peti-
tion for H-2B classification and at the
place where the foreign worker is to
perform the work; and

(2) The employment of the foreign
worker will not adversely affect the
wages and working conditions of U.S.
workers similarly employed.

(c) This subpart sets forth the proce-
dures governing the labor certification
process for the temporary employment
of nonimmigrant foreign workers in
the U.S. in occupations other than ag-
riculture and registered nursing.

(1) This subpart sets forth the proce-
dures through which employers may
apply for H-2B labor certifications, as
well as the procedures by which such
applications are considered and how
they are granted or denied.

(2) This subpart sets forth the proce-
dures governing the Department’s in-
vestigatory, inspection, and law en-
forcement functions to assure compli-
ance with the terms and conditions of
employment under the H-2B program.
The authority for such functions has
been delegated by the Secretary of
Homeland Security to the Secretary of
Labor and re-delegated within the De-
partment to the Employment Stand-
ards Administration (ESA) Wage and
Hour Division (WHD). This subpart sets
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forth the WHD’s investigation and en-
forcement actions.

[73 FR 780562, Dec. 19, 2008. Redesignated at 74
FR 25985, May 29, 2009]

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, §655.1 was redesignated as §655.5 and
suspended, effective June 29, 2009.

§655.6 Temporary need.

(a) To use the H-2B program, the em-
ployer must establish that its need for
nonagricultural services or labor is
temporary, regardless of whether the
underlying job is permanent or tem-
porary. 8 CFR 214.2(h)(6)(ii).

(b) The employer’s need is considered
temporary if justified to the Secretary
as either a one-time occurrence, a sea-
sonal need, a peakload need, or an
intermittent need, as defined by the
Department of Homeland Security. 8
CFR 214.2(h)(6)(ii)(B).

(c) Except where the employer’s need
is based on a one-time occurrence, the
Secretary will, absent unusual cir-
cumstances, deny an Application for
Temporary  Employment  Certification
where the employer has a recurring,
seasonal or peakload need lasting more
than 10 months.

(d) The temporary nature of the work
or services to be performed in applica-
tions filed by job contractors will be
determined by examining the job con-
tractor’s own need for the services or
labor to be performed in addition to
the needs of each individual employer
with whom the job contractor has
agreed to provide workers as part of a
signed work contract or labor services
agreement.

(e) The employer filing the applica-
tion must maintain documentation evi-
dencing the temporary need and be pre-
pared to submit this documentation in
response to a Request for Further In-
formation (RFI) from the CO prior to
rendering a Final Determination or in
the event of an audit examination. The
documentation required in this section
must be retained by the employer for a
period of no less than 3 years from the
date of the labor certification.
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§§ 655.7-655.9 [Reserved]

§655.10 Determination of prevailing
wage for temporary labor -certifi-
cation purposes.

(a) Application process. (1) The em-
ployer must request a prevailing wage
determination from the NPC in accord-
ance with the procedures established
by this regulation.

(2) The employer must obtain a pre-
vailing wage determination that is
valid either on the date recruitment
begins or the date of filing a complete
Application for Temporary Employment
Certification with the Department.

(3) The employer must offer and ad-
vertise the position to all potential
workers at a wage at least equal to the
prevailing wage obtained from the
NPC.

(b) Determinations. Prevailing wages
shall be determined as follows:

(1) Except as provided in paragraph
(e) of this section, if the job oppor-
tunity is covered by a collective bar-
gaining agreement (CBA) that was ne-
gotiated at arms’ length between the
union and the employer, the wage rate
set forth in the CBA is considered as
not adversely affecting the wages of
U.S. workers, that is, it is considered
the ‘“‘prevailing wage’’ for labor certifi-
cation purposes.

(2) If the job opportunity is not cov-
ered by a CBA, the prevailing wage for
labor certification purposes shall be
the arithmetic mean, except as pro-
vided in paragraph (b)(4) of this sec-
tion, of the wages of workers similarly
employed at the skill level in the area
of intended employment. The wage
component of the BLS Occupational
Employment Statistics Survey (OES)
shall be used to determine the arith-
metic mean, unless the employer pro-
vides a survey acceptable to OFLC
under paragraph (f) of this section.

(3) If the job opportunity involves
multiple worksites within an area of
intended employment and different
prevailing wage rates exist for the
same opportunity and staff level within
the area of intended employment, the
prevailing wage shall be based on the
highest applicable wage among all rel-
evant worksites.

(4) If the employer provides a survey
acceptable under paragraph (f) of this
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section that provides a median but
does not provide an arithmetic mean,
the prevailing wage applicable to the
employer’s job opportunity shall be the
median of the wages of U.S. workers
similarly employed in the area of in-
tended employment.

(5) The employer may use a current
wage determination in the area deter-
mined under the Davis-Bacon Act, 40
U.S.C. 276a et seq., 29 CFR part 1, or the
McNamara-O’Hara Service Contract
Act, 41 U.S.C. 351 et seq.

(6) The NPC will enter its wage deter-
mination on the form it uses for these
purposes, indicate the source, and re-
turn the form with its endorsement to
the employer within 30 days of receipt
of the request for a prevailing wage de-
termination. The employer must offer
this wage (or higher) to both its H-2B
workers and any similarly employed
U.S. worker hired in response to the re-
cruitment required as part of the appli-
cation.

(c) Similarly employed. For purposes of
this section, ‘‘similarly employed”
means having substantially com-
parable jobs in the occupational cat-
egory in the area of intended employ-
ment, except that, if a representative
sample of workers in the occupational
category cannot be obtained in the
area of intended employment, simi-
larly employed means:

(1) Having jobs requiring a substan-
tially similar level of comparable skills
within the area of intended employ-
ment; or

(2) If there are no substantially com-
parable jobs in the area of intended em-
ployment, having substantially com-
parable jobs with employers outside of
the area of intended employment.

(d) Validity period. The NPC must
specify the validity period of the pre-
vailing wage, which in no event may be
more than 1 year or less than 3 months
from the determination date. For em-
ployment that is less than one year in
duration, the prevailing wage deter-
mination shall apply and shall be paid
the prevailing wage by the employer,
at a minimum, for the duration of the
employment.

(e) Professional athletes. In computing
the prevailing wage for a professional
athlete when the job opportunity is
covered by professional sports league
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rules or regulations, the wage set forth
in those rules or regulations is consid-
ered the prevailing wage (see sec.
212(p)(2) of the INA).

(f) Employer-provided wage informa-
tion. (1) If the job opportunity is not
covered by a CBA, or by a professional
sports league’s rules or regulations, the
NPC will consider wage information
provided by the employer in making a
Prevailing Wage Determination. An
employer survey can be submitted ei-
ther initially or after NPC issuance of
a PWD derived from the OES survey.

(2) In each case where the employer
submits a survey or other wage data
for which it seeks acceptance, the em-
ployer must provide specific informa-
tion about the survey methodology, in-
cluding such items as sample size and
source, sample selection procedures,
and survey job descriptions, to allow a
determination of the adequacy of the
data provided and validity of the sta-
tistical methodology used in con-
ducting the survey in accordance with
guidance issued by the OFLC national
office.

(3) The survey must be based upon re-
cently collected data:

(i) Any published survey must have
been published within 24 months of the
date of submission, must be the most
current edition of the survey, and must
be based on data collected not more
than 24 months before the publication
date.

(i) A survey conducted by the em-
ployer must be based on data collected
within 24 months of the date it is sub-
mitted for consideration.

(4) If the employer-provided survey is
found not to be acceptable, the NPC
shall inform the employer in writing of
the reasons the survey was not accept-
ed.

(5) The employer, after receiving no-
tification that the survey it provided
for consideration is not acceptable,
may file supplemental information as
provided in paragraph (g) of this sec-
tion, file a new request for a PWD, ap-
peal under §655.11, or, if the initial
PWD was requested prior to submission
of the employer survey, acquiesce to
the initial PWD.

(g) Submission of supplemental informa-
tion by employer. (1) If the employer dis-
agrees with the wage level assigned to
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its job opportunity, or if the NPC in-
forms the employer its survey is not
acceptable, or if there is another legiti-
mate basis for such a review, the em-
ployer may submit supplemental infor-
mation to the NPC.

(2) The NPC must consider one sup-
plemental submission relating to the
employer’s survey, the skill level as-
signed to the job opportunity, or any
other legitimate basis for the employer
to request such a review. If the NPC
does not accept the employer’s survey
after considering the supplemental in-
formation, or affirms its determination
concerning the skill level, the NPC
must inform the employer, in writing,
of the reasons for its decision.

(3) The employer may then apply for
a new wage determination, appeal
under §655.11, or acquiesce to the ini-
tial PWD.

(h) The prevailing wage cannot be lower
than required by any other law. No PWD
for labor certification purposes made
under this section permits an employer
to pay a wage lower than the highest
wage required by any applicable Fed-
eral, State, or local law.

(i) Retention of documentation. The
employer must retain the PWD for 3
yvears and submitted to a CO in the
event it is requested in an RFI or an
audit or to a Wage and Hour represent-
ative in the event of a Wage and Hour
investigation.

EFFECTIVE DATE NOTE: At 76 FR 3483, Jan.
19, 2011, §655.10 was amended by revising
paragraphs (b) introductory text, (b)(1), and
(2); removing paragraphs (b)(4) and (b)(5) and
redesignating paragraphs (b)(3) as (b)(4) and
(b)(6) as (b)(5); adding new paragraphs (b)(3),
(b)(6), and (b)(7); and removing paragraphs (f)
and (g) and redesignating paragraph (h) as (f)
and paragraph (i) as (g), effective Jan. 1, 2012.
For the convenience of the user, the added
and revised text is set forth as follows:

§655.10 Determination of prevailing wage
for temporary labor certification pur-
poses.

* * * * *

(b) Basis for prevailing wage determinations.
The prevailing wage is the highest of the fol-
lowing:

(1) The wage rate set forth in the CBA, if
the job opportunity is covered by a CBA that
was negotiated at arms’ length between the
union and the employer;
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(2) The wage rate established under the
DBA or SCA for the occupation in the area of
intended employment if the job opportunity
is in an occupation for which such a wage
rate has been determined; or

(3) The arithmetic mean of the wages of
workers similarly employed in the occupa-
tion in the area of intended employment as
determined by the OES. This computation
will be based on the arithmetic mean wage of
all workers in the occupation.

* * * * *

(6) In geographic areas where the OES does
not gather wage data, including but not lim-
ited to the jurisdiction of the Common-
wealth of the Northern Mariana Islands, and
there is no CBA, DBA, or SCA wage available
for the job opportunity, the NPC will con-
sider wage information in the form of a wage
survey provided by an employer in making a
prevailing wage determination. Such a sur-
vey may only be submitted with a request
for a prevailing wage determination. A re-
quest filed under this paragraph does not
need to be preceded by a request and ap-
proval to submit wage information as de-
scribed in paragraph (b)(7) of this section.

(7)) An employer may submit a written
request to the Administrator, OFLC to pro-
vide a private wage survey for OFLC to con-
sider in making a prevailing wage deter-
mination which must demonstrate that the
following factors are present:

(A) There is no CBA, DBA, or SCA wage
available for the job opportunity;

(B) The job opportunity was not listed in
the Dictionary of Occupational Titles (DOT)
and is not listed in the Standard Occupa-
tional Classification (SOC) system, or if the
job opportunity was listed in the DOT or is
listed in the SOC system, the DOT crosswalk
to the SOC system links to an occupational
classification signifying a generalized set of
occupations as ‘‘all other’; and

(C) The job description entails job duties
which require knowledge, skills, abilities,
and work tasks that are significantly dif-
ferent, as defined in guidance to be issued by
the OFLC, than those in any other SOC occu-
pation.

(ii) The Administrator, OFLC may approve
or deny an employer’s written request to
provide a wage survey. If the Administrator,
OFLC approves the employer’s written re-
quest, the Administrator, OFLC will send an
approval letter to the employer. Approvals
shall be valid for 1 year from the date of ap-
proval and only for the job opportunity and
area of intended employment specified in the
original written request. This approval does
not constitute an acceptance of any par-
ticular wage survey.

(iii) If approval is granted, the employer
may submit a request for a prevailing wage
determination to the NPC along with a copy

§655.11

of the Administrator, OFLC’s approval letter
and a complete copy of the private survey.
The NPC will evaluate the adequacy of the
data provided and validity of the statistical
methodology used in conducting the survey
in accordance with guidance issued by the
OFLC National Office.

(iv) In each case where the employer sub-
mits a wage survey for which it seeks accept-
ance, the employer must provide specific in-
formation about the survey methodology, in-
cluding such items as sample size and source,
sample selection procedures, and survey job
descriptions, to allow a determination of the
adequacy of the data provided and validity of
the statistical methodology used in con-
ducting the survey in accordance with guid-
ance issued by the OFLC National Office.

(v) The survey must be based upon recently
collected data:

(A) Any published survey must have been
published within 24 months of the date of
submission, must be the most current edi-
tion of the survey, and must be based on data
collected not more than 24 months before the
publication date.

(B) A survey conducted by the employer
must be based on data collected within 24
months of the date it is submitted for con-
sideration.

(vi) The survey cannot as any part of its
data wage information reflect the wages of
H-2B workers or other nonimmigrant work-
ers.

(vii) If the NPC does not approve the sur-
vey for use in the H-2B program, the NPC
shall inform the employer in writing of the
reasons the survey was not accepted. An em-
ployer may appeal the NPC’s decision in ac-
cordance with §655.11.

§655.11 Certifying officer review of
prevailing wage determinations.

(a) Request for review of prevailing
wage determinations. Any employer de-
siring review of a PWD must make a
written request for such review within
10 days of the date from when the final
PWD was issued. The request for re-
view must be sent to the NPC post-
marked no later than 10 days after the
determination; clearly identify the
PWD for which review is sought; set
forth the particular grounds for the re-
quest; and include all materials sub-
mitted to the NPC for purposes of se-
curing the PWD.

(b) NPC review. Upon the receipt of a
written request for review, the NPC
shall review the employer’s request and
accompanying documentation, includ-
ing any supplementary material sub-
mitted by the employer.
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(c) Designations. The Director of the
NPC will determine which CO will re-
view the employer’s request for review.

(d) Review on the record. The CO shall
review the PWD solely on the basis
upon which the PWD was made and
after review may:

(1) Affirm the PWD issued by the
NPC; or

(2) Modify the PWD.

(e) Request for review by BALCA. Any
employer desiring review of a CO’s de-
cision on a PWD must make a written
request for review of the determination
by BALCA within 30 calendar days of
the date of the decision of the CO. The
CO must receive the written request
for BALCA review no later than the
30th day after the date of its final de-
termination including the date of the
final determination.

(1) The request for review, state-
ments, briefs, and other submissions of
the parties and amicus curiae must
contain only legal arguments and only
such evidence that was within the
record upon which the decision on the
PWD by the NPC was based.

(2) The request for review must be in
writing and addressed to the CO who
made the determination. Upon receipt
of a request for a review, the CO must
immediately assemble an indexed ap-
peal file in reverse chronological order,
with the index on top followed by the
most recent document.

(3) The CO must send the Appeal File
to the Office of Administrative Law
Judges, Board of Alien Labor Certifi-
cation Appeals, 800 K Street, NW.,
Suite 400-N, Washington, DC 20001-8002.

(4) The BALCA shall handle appeals
in accordance with §655.33.

§§655.12-655.14 [Reserved]

§655.15 Required pre-filing recruit-
ment.

(a) Time of filing of application. An
employer may not file an Application
for Temporary Employment Certification
before all of the pre-filing recruitment
steps set forth in this section have
been fully satisfied, except where spe-
cifically exempted from some or all of
those requirements by these regula-
tions or special procedures. Applica-
tions submitted not meeting this re-
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quirement shall not be accepted for
processing.

(b) General attestation obligation. An
employer must attest on the Applica-
tion for Temporary Employment Certifi-
cation to having performed all required
steps of the recruitment process as
specified in this section.

(c) Retention of documentation. The
employer filing the Application for Tem-
porary Employment Certification must
maintain documentation of its adver-
tising and recruitment efforts, includ-
ing prevailing wage determinations, as
required in this subpart and be pre-
pared, upon written request, to submit
this documentation in response to an
RFI from the CO prior to the CO ren-
dering a Final Determination or in the
event of a CO-directed audit examina-
tion. The documentation required in
this section must be retained by the
employer for a period of no less than 3
years from the date of the certifi-
cation.

(d) Recruitment steps. An employer fil-
ing an application must:

(1) Obtain a prevailing wage deter-
mination from the NPC in accordance
with procedures in §655.10;

(2) Submit a job order to the SWA
serving the area of intended employ-
ment;

(3) Publish two print advertisements
(one of which must be on a Sunday, ex-
cept as provided in paragraph (f)(4) of
this section); and

(4) Where the employer is a party to
a collective bargaining agreement gov-
erning the job classification that is the
subject of the H-2B labor certification
application, the employer must for-
mally contact the local union that is
party to the collective bargaining
agreement as a recruitment source for
able, willing, qualified, and available
U.S. workers.

(e) Job order. (1) The employer must
place an active job order with the SWA
serving the area of intended employ-
ment no more than 120 calendar days
before the employer’s date of need for
H-2B workers, identifying it as a job
order to be placed in connection with a
future application for H-2B workers.
Unless otherwise directed by the CO,
the SWA must keep the job order open
for a period of not less than 10 calendar
days. Documentation of this step shall
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be satisfied by maintaining a copy of
the SWA job order downloaded from
the SWA Internet job listing site, a
copy of the job order provided by the
SWA, or other proof of publication
from the SWA containing the text of
the job order and the start and end
dates of posting. If the job opportunity
contains multiple work locations with-
in the same area of intended employ-
ment and the area of intended employ-
ment is found in more than one State,
the employer shall place a job order
with the SWA having jurisdiction over
the place where the work has been
identified to begin. Upon placing a job
order, the SWA receiving the job order
under this paragraph shall promptly
transmit, on behalf of the employer, a
copy of the active job order to all
States listed in the application as an-
ticipated worksites.

(2) The job order submitted by the
employer to the SWA must satisfy all
the requirements for newspaper adver-
tisements contained in §655.17.

(f) Newspaper advertisements. (1) Dur-
ing the period of time that the job
order is being circulated for intrastate
clearance by the SWA under paragraph
(e) of this section, the employer must
publish an advertisement on 2 separate
days, which may be consecutive, one of
which must be a Sunday advertisement
(except as provided in paragraph (f)(2)
of this section), in a newspaper of gen-
eral circulation serving the area of in-
tended employment that has a reason-
able distribution and is appropriate to
the occupation and the workers likely
to apply for the job opportunity. Both
newspaper advertisements must be
published only after the job order is
placed for active recruitment by the
SWA.

(2) If the job opportunity is located in
a rural area that does not have a news-
paper with a Sunday edition, the em-
ployer must, in place of a Sunday edi-
tion advertisement, advertise in the
regularly published daily edition with
the widest circulation in the area of in-
tended employment.

(3) The newspaper advertisements
must satisfy the requirements con-
tained in §655.17. The employer must
maintain copies of newspaper pages
(with date of publication and full copy
of advertisement), or tear sheets of the

§655.15

pages of the publication in which the
advertisements appeared, or other
proof of publication containing the
text of the printed advertisements and
the dates of publication furnished by
the newspaper.

(4) If a professional, trade or ethnic
publication is more appropriate for the
occupation and the workers likely to
apply for the job opportunity than a
general circulation newspaper, and is
the most likely source to bring re-
sponses from able, willing, qualified,
and available U.S. workers, then the
employer may use a professional, trade
or ethnic publication in place of one of
the newspaper advertisements, but
may not replace the Sunday advertise-
ment (or the substitute permitted by
paragraph (f)(2) of this section).

(g) Labor organizations. During the pe-
riod of time that the job order is being
circulated for intrastate clearance by
the SWA under paragraph (e) of this
section, an employer that is already a
party to a collective bargaining agree-
ment governing the job classification
that is the subject of the H-2B labor
certification application must formally
contact by U.S. Mail or other effective
means the local union that is party to
the collective bargaining agreement.
An employer governed by this para-
graph must maintain dated logs dem-
onstrating that such organizations
were contacted and notified of the posi-
tion openings and whether they re-
ferred qualified U.S. worker(s), includ-
ing number of referrals, or were non-re-
sponsive to the employer’s request.

(h) Layoff. If there has been a layoff
of U.S. workers by the applicant em-
ployer in the occupation in the area of
intended employment within 120 days
of the first date on which an H-2B
worker is needed as indicated on the
submitted Application for Temporary
Employment Certification, the employer
must document it has notified or will
notify each laid-off worker of the job
opportunity involved in the application
and has considered or will consider
each laid-off worker who expresses in-
terest in the opportunity, and the re-
sult of the notification and consider-
ation.

(i) Referral of U.S. workers. SWAs may
only refer for employment individuals
for whom they have verified identity
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and employment authorization through
the process for employment
verification of all workers that is es-
tablished by INA sec. 274A(b). SWAs
must provide documentation certifying
the employment verification that sat-
isfies the standards of INA sec.
274A(a)(5) and its implementing regula-
tions at 8 CFR 274a.6.

(j) Recruitment report. (1) No fewer
than 2 calendar days after the last date
on which the job order was posted and
no fewer than 5 calendar days after the
date on which the last newspaper or
journal advertisement appeared, the
employer must prepare, sign, and date
a written recruitment report. The em-
ployer may not submit the H-2B appli-
cation until the recruitment report is
completed. The recruitment report
must be submitted to the NPC with the
application. The employer must retain
a copy of the recruitment report for a
period of 3 years.

(2) The recruitment report must:

(i) Identify each recruitment source
by name;

(ii) State the name and contact infor-
mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the
disposition of each worker, including
any applicable laid-off workers;

(iii) If applicable, explain the lawful
job-related reason(s) for not hiring any
U.S. workers who applied or were re-
ferred to the position.

(3) The employer must retain
résumés (if available) of, and evidence
of contact with (which may be in the
form of an attestation), each U.S.
worker who applied or was referred to
the job opportunity. Such résumeés and
evidence of contact must be retained
along with the recruitment report for a
period of no less than 3 years, and must
be provided in response to an RFI or in
the event of an audit or an investiga-
tion.

§655.17 Advertising requirements.

All advertising conducted to satisfy
the required recruitment steps under
§6565.15 before filing the Application for
Temporary  Employment  Certification
must meet the requirements set forth
in this section and must contain terms
and conditions of employment which

20 CFR Ch. V (4-1-11 Edition)

are not less favorable than those to be
offered to the H-2B workers. All adver-
tising must contain the following in-
formation:

(a) The employer’s name and appro-
priate contact information for appli-
cants to send résumés directly to the
employer;

(b) The geographic area of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely
have to reside to perform the services
or labor;

(c) If transportation to the work-
site(s) will be provided by the em-
ployer, the advertising must say so;

(d) A description of the job oppor-
tunity (including the job duties) for
which labor certification is sought
with sufficient detail to apprise appli-
cants of services or labor to be per-
formed and the duration of the job op-
portunity;

(e) The job opportunity’s minimum
education and experience requirements
and whether or not on-the-job training
will be available;

(f) The work hours and days, ex-
pected start and end dates of employ-
ment, and whether or not overtime will
be available;

(g) The wage offer, or in the event
that there are multiple wage offers, the
range of applicable wage offers, each of
which must not be less than the high-
est of the prevailing wage, the Federal
minimum wage, State minimum wage,
or local minimum wage applicable
throughout the duration of the cer-
tified H-2B employment; and

(h) That the position is temporary
and the total number of job openings
the employer intends to fill.

§§ 655.18-655.19 [Reserved]

§655.20 Applications for
employment certification.

temporary

(a) Application filing requirements. An
employer who desires to apply for labor
certification of temporary employment
for one or more nonimmigrant foreign
positions must file a completed Appli-
cation for Temporary Employment Certifi-
cation form, and a copy of the recruit-
ment report completed in accordance
with §655.15(j).
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(b) Filing. An employer must com-
plete the Application for Temporary Em-
ployment Certification and send it by
U.S. Mail or private mail courier to the
NPC. Employers are strongly encour-
aged to keep receipts of any mailings.
The Department will publish a Notice
in the FEDERAL REGISTER identifying
the address or addresses to which appli-
cations must be mailed, and will also
post these addresses on the Depart-
ment’s Internet Web site at http:/
www.foreignlaborcert.doleta.gov/. The
form must bear the original signature
of the employer (and that of the em-
ployer’s authorized attorney or agent if
the employer is represented by an at-
torney or agent). The Department may,
at a future date, require applications
to be filed electronically in addition to
or instead of by U.S. Mail or private
mail courier.

(c) Except where otherwise permitted
under §655.3, an association or other or-
ganization of employers is not per-
mitted to file master applications on
behalf of its employer-members under
the H-2B program.

(d) Certification of more than one po-
sition may be requested on the applica-
tion as long as all H-2B workers will
perform the same services or labor on
the same terms and conditions, in the
same occupation, in the same area of
intended employment, and during the
same period of employment.

(e) Except where otherwise permitted
under §655.3, only one Application for
Temporary Employment Certification may
be filed for worksite(s) within one area
of intended employment for each job
opportunity with an employer.

(f) Where a one-time occurrence lasts
longer than one year, but less than 18
months, the employer will be issued a
labor certification for the entire period
of need. Where a one-time occurrence
lasts 18 months or longer, the employer
will be required to conduct another
labor market for the portion of time
beyond 12 months.

§655.21 Supporting evidence for tem-
porary need.

(a) Statement of temporary need. Each
Application for Temporary Employment
Certification must include attestations
regarding temporary need in the appro-
priate sections. The employer must in-

§655.22

clude a detailed statement of tem-
porary need containing the following:

(1) A description of the employer’s
business history and activities (i.e., pri-
mary products or services) and sched-
ule of operations throughout the year;

(2) An explanation regarding why the
nature of the employer’s job oppor-
tunity and number of foreign workers
being requested for certification reflect
a temporary need;

(3) An explanation regarding how the
request for temporary labor certifi-
cation meets one of the regulatory
standards of a one-time occurrence,
seasonal, peakload, or intermittent
need under §655.6(b) as defined by DHS
under 8 CFR 214.2(h)(6)(ii)(B); and

(4) If applicable, a statement justi-
fying any increase or decrease in the
number of H-2B positions being re-
quested for certification from the pre-
vious year.

(b) Request for supporting evidence. In
circumstances where the CO requests
evidence or documentation substan-
tiating the employer’s temporary need
through a RFI under §655.23(c) to sup-
port a Final Determination, or notifies
the employer that its application is
being audited under §655.24, the em-
ployer must timely furnish the re-
quested supplemental information or
evidence or documentation. Failure to
provide the information requested or
late submissions may be grounds for
the denial of the application. All such
documentation or evidence becomes
part of the record of the application.

(c) Retention of documentation. The
documentation required in this section
and any other supporting evidence jus-
tifying the temporary need by the em-
ployer filing the Application for Tem-
porary Employment Certification must be
retained for a period of no less than 3
years from the date of the certifi-
cation.

§655.22 Obligations of H-2B employ-
ers.

An employer seeking H-2B labor cer-
tification must attest as part of the
Application for Temporary Employment
Certification that it will abide by the
following conditions of this subpart:

(a) The employer is offering terms
and working conditions normal to U.S.
workers similarly employed in the area
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of intended employment, meaning that
they may not be unusual for workers
performing the same activity in the
area of intended employment, and
which are not less favorable than those
offered to the H-2B worker(s) and are
not less than the minimum terms and
conditions required by this subpart.

(b) The specific job opportunity for
which the employer is requesting H-2B
certification is not vacant because the
former occupant(s) is (are) on strike or
locked out in the course of a labor dis-
pute involving a work stoppage.

(c) The job opportunity is open to
any qualified U.S. worker regardless of
race, color, national origin, age, sex,
religion, handicap, or citizenship, and
the employer has conducted the re-
quired recruitment, in accordance with
the regulations, and has been unsuc-
cessful in locating sufficient numbers
of qualified U.S. applicants for the job
opportunity for which labor -certifi-
cation is sought. Any U.S. worker ap-
plicants were rejected only for lawful,
job-related reasons, and the employer
must retain records of all rejections.

(d) During the period of employment
that is the subject of the labor certifi-
cation application, the employer will
comply with applicable Federal, State
and local employment-related laws and
regulations, including employment-re-
lated health and safety laws;

(e) The offered wage equals or ex-
ceeds the highest of the prevailing
wage, the applicable Federal minimum
wage, the State minimum wage, and
local minimum wage, and the employer
will pay the offered wage during the
entire period of the approved H-2B
labor certification.

(f) Upon the separation from employ-
ment of H-2B worker(s) employed
under the labor certification applica-
tion, if such separation occurs prior to
the end date of the employment speci-
fied in the application, the employer
will notify the Department and DHS in
writing (or any other method specified
by the Department or DHS in the FED-
ERAL REGISTER or the Code of Federal
Regulations) of the separation from
employment not later than 2 work days
after such separation is discovered by
the employer. An abandonment or
abscondment shall be deemed to begin
after a worker fails to report for work
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at the regularly scheduled time for 5
consecutive working days without the
consent of the employer. Employees
may be terminated for cause.

(g2)(1) The offered wage is not based
on commissions, bonuses, or other in-
centives, unless the employer guaran-
tees a wage paid on a weekly, bi-week-
ly, or monthly basis that equals or ex-
ceeds the prevailing wage, or the legal
Federal, State, or 1local minimum
wage, whichever is highest. The em-
ployer must make all deductions from
the worker’s paychecks that are re-
quired by law. The job offer must speci-
fy all deductions not required by law
that the employer will make from the
worker’s paycheck. All deductions
must be reasonable. However, an em-
ployer subject to the FLSA may not
make deductions that would violate
the FLSA.

(2) The employer has contractually
forbidden any foreign labor contractor
or recruiter whom the employer en-
gages in international recruitment of
H-2B workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations
at 8 CFR 214.2(h)(5)(xi)(A). This provi-
sion does not prohibit employers or
their agents from receiving reimburse-
ment for costs that are the responsi-
bility of the worker, such as govern-
ment required passport or visa fees.

(h) The job opportunity is a bona
fide, full-time temporary position, the
qualifications for which are consistent
with the normal and accepted quali-
fications required by non-H-2B employ-
ers in the same or comparable occupa-
tions.

(i) The employer has not laid off and
will not lay off any similarly employed
U.S. worker in the occupation that is
the subject of the Application for Tem-
porary Employment Certification in the
area of intended employment within
the period beginning 120 calendar days
before the date of need through 120 cal-
endar days after the date of need, ex-
cept where the employer also attests
that it offered the job opportunity that
is the subject of the application to
those laid off U.S. worker(s) and the
U.S. worker(s) either refused the job
opportunity or was rejected for the job
opportunity only for lawful, job-related
reasons.
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(j) The employer and its attorney or
agents have not sought or received
payment of any Kkind from the em-
ployee for any activity related to ob-
taining the labor certification, includ-
ing payment of the employer’s attor-
neys’ or agent fees, Application for Tem-
porary Employment Certification, or re-
cruitment costs. For purposes of this
paragraph, payment includes, but is
not limited to, monetary payments,
wage concessions (including deductions
from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind pay-
ments, and free labor.

(k) If the employer is a job con-
tractor, it will not place any H-2B
workers employed pursuant to the
labor certification application with
any other employer or at another em-
ployer’s worksite unless:

(1) The employer applicant first
makes a written bona fide inquiry as to
whether the other employer has dis-
placed or intends to displace any simi-
larly employed U.S. workers within the
area of intended employment within
the period beginning 120 days before
through 120 calendar days after the
date of need, and the other employer
provides written confirmation that it
has not so displaced and does not in-
tend to displace such U.S. workers, and

(2) All worksites are listed on the
certified Application for Temporary Em-
ployment Certification, including amend-
ments or modifications.

(1) The employer will not place any
H-2B workers employed pursuant to
this application outside the area of in-
tended employment listed on the Appli-
cation for Temporary Employment Certifi-
cation unless the employer has ob-
tained a new temporary labor certifi-
cation from the Department.

(m) Unless the H-2B worker will be
sponsored by another subsequent em-
ployer, the employer will inform H-2B
workers of the requirement that they
leave the U.S. at the end of the author-
ized period of stay provided by DHS or
separation from the employer, which-
ever is earlier, as required in §655.35 of
this part (absent any extension or
change of such worker’s status or grace
period pursuant to DHS regulations),
and that if dismissed by the employer
prior to the end of the period, the em-

§655.23

ployer is liable for return transpor-
tation.

(n) The dates of temporary need, rea-
son for temporary need, and number of
positions being requested for labor cer-
tification have been truly and accu-
rately stated on the application.

§655.23 Receipt and processing of ap-
plications.

(a) Filing date. Applications received
by U.S. Mail or private courier shall be
considered filed when determined by
the NPC to be complete. Incomplete
applications shall not be accepted for
processing or assigned a receipt date,
but shall be returned by U.S. Mail to
the employer or the employer’s rep-
resentative as incomplete.

(b) Processing. The CO will review
complete applications for an absence of
errors that would prevent certification
and for compliance with the criteria
for certification. The CO will make a
determination to certify, deny, or issue
a Request for Further Information
prior to making a Final Determination
on the application. Criteria for certifi-
cation, as used in this subpart, are
whether the employer has: established
the need for the nonagricultural serv-
ices or labor to be performed is tem-
porary in nature; established that the
number of worker positions being re-
quested for certification is justified
and represent bona fide job opportuni-
ties; made all the assurances and met
all the obligations required by §655.22;
and complied with all requirements of
the program.

(c) Request for further information. (1)
If the CO determines that the employer
has made all necessary attestations
and assurances, but the application
fails to comply with one or more of the
criteria for certification in paragraph
(b) of this section, the CO must issue a
RFI to the employer. The CO will issue
the written RFI within 7 calendar days
of the receipt of the application, and
send it by means normally assuring
next-day delivery.

(2) The RFI must:

(i) Specify the reason(s) why the ap-
plication is not sufficient to grant tem-
porary labor certification, citing the
relevant regulatory standard(s) and/or
special procedure(s);
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(ii) Specify a date, no later than 7
calendar days from the date of the
written RFI, by which the supple-
mental information and documenta-
tion must be received by the CO to be
considered; and

(iii) State that, upon receipt of a re-
sponse to the written RFI, or expira-
tion of the stated deadline for receipt
of the response, the CO will review the
existing application as well as any sup-
plemental materials submitted by the
employer and issue a Final Determina-
tion. If unusual circumstances war-
rant, the CO may issue one or more ad-
ditional RFIs prior to issuing a Final
Determination.

(3) The CO will issue the Final Deter-
mination or the additional RFI within
7 business days of receipt of the em-
ployer’s response, or within 60 days of
the employer’s date of need, whichever
is later.

(4) Compliance with an RFI does not
guarantee that the employer’s applica-
tion will be certified after submitting
the information. The employer’s docu-
mentation must justify its chosen
standard of temporary need or other-
wise overcome the stated deficiency in
the application.

(d) Failure to comply with an RFI,
including not providing all documenta-
tion within the specified time period,
may result in a denial of the applica-
tion. Such failure to comply with an
RFI may also result in a finding by the
CO requiring supervised recruitment
under §655.30 in future filings of H-2B
temporary labor certification applica-
tions.

§655.24 Audits.

(a) Discretion. OFLC will conduct au-
dits of H-2B temporary labor certifi-
cation applications. The applications
selected for audit will be chosen within
the sole discretion of OFLC.

(b) Audit letter. When an application
is selected for audit, the CO shall issue
an audit letter to the employer. The
audit letter will:

(1) State the application has been se-
lected for audit and note documenta-
tion that must be submitted by the em-
ployer;

(2) Specify a date, no fewer than 14
days and no more than 30 days from the
date of the audit letter’s issuance, by

20 CFR Ch. V (4-1-11 Edition)

which the required documentation
must be received by the CO; and

(3) Advise that failure to comply with
the audit process may result in a find-
ing by the CO to:

(i) Require the employer to conduct
supervised recruitment under §655.30 in
future filings of H-2B temporary labor
certification applications for a period
of up to 2 years, or

(ii) Debar the employer from future
filings of H-2B temporary labor certifi-
cation applications as provided in
§655.31.

(c) Supplemental information. During
the course of the audit examination,
the CO may request supplemental in-
formation and/or documentation from
the employer to complete the audit.

(d) Audit violations. If, as a result of
the audit, the CO determines the em-
ployer failed to produce all required
documentation, or determines that the
employer made a material misrepre-
sentation with respect to the applica-
tion, the employer may be required to
conduct supervised recruitment under
§6565.30 in future filings of H-2B tem-
porary labor certification applications
for up to 2 years, or may be subject to
debarment pursuant to §655.31 or other
sanctions. The CO may provide the
audit findings and underlying docu-
mentation to DHS, WHD, or another
appropriate enforcement agency. The
CO may refer any findings that an em-
ployer discouraged an eligible U.S.
worker from applying, or failed to hire,
discharged, or otherwise discriminated
against an eligible U.S. worker, to the
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for
Unfair Immigration Related Employ-
ment Practices.

§§655.25-655.29 [Reserved]

§655.30

(a) Supervised recruitment. Where an
employer is found to have violated pro-
gram requirements, to have made a
material misrepresentation to the De-
partment, or to have failed to ade-
quately conduct recruitment activities
or failed in any obligation of this part,
the CO may require pre-filing super-
vised recruitment.

(b) Requirements. Supervised recruit-
ment shall consist of advertising for

Supervised recruitment.
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the job opportunity or opportunities in
accordance with the required recruit-
ment steps outlined under §655.15, ex-
cept as otherwise provided below.

(1) The CO will direct where the ad-
vertisements are to be placed.

(2) The employer must supply a draft
advertisement and job order to the CO
for review and approval no fewer than
150 days before the date on which the
foreign worker(s) will commence work
unless notified by the CO of the need
for Supervised Recruitment less than
150 days before the date of need, in
which case the employer must supply
the drafts within 30 days of receipt of
such notification.

(3) Bach advertisement must comply
with the requirements of §655.17(a).

(4) The advertisement shall be placed
in accordance with guidance provided
by the CO.

(5) The employer will notify the CO
when the advertisements are placed.

(c) Recruitment report. No fewer than 2
days after the last day of the posting of
the job order and no fewer than 5 cal-
endar days after the date on which the
last newspaper or journal advertise-
ment appeared, the employer must pre-
pare a detailed written report of the
employer’s supervised recruitment,
signed by the employer as outlined in
§6565.15(1). The employer must submit
the recruitment report to the CO with-
in 30 days of the date of the first adver-
tisement and must retain a copy for a
period of no less than 3 years. The re-
cruitment report must contain a copy
of all advertisements and a copy of the
SWA job order, including the dates so
placed.

(d) The CO may refer any findings
that an employer or its representative
discouraged an eligible U.S. worker
from applying, or failed to hire, dis-
charged, or otherwise discriminated
against an eligible U.S. worker, to the
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for
Unfair Immigration Related Employ-
ment Practices.

§655.31 Debarment.

(a) The Administrator, OFLC may
not issue future labor certifications
under this subpart to an employer and
any successor in interest to the
debarred employer, subject to the time

§655.31

limits set forth in paragraph (c) of this
section, if:

(1) The Administrator, OFLC finds
that the employer substantially vio-
lated a material term or condition of
its temporary labor certification with
respect to the employment of domestic
or nonimmigrant workers; and

(2) The Administrator, OFLC issues a
Notice of Intent to Debar no later than 2
years after the occurrence of the viola-
tion.

(b) The Administrator, OFLC may
not issue future labor certifications
under this subpart to an employer rep-
resented by an agent or attorney, sub-
ject to the time limits set forth in
paragraph (c¢) of this section, if:

(1) The agent or attorney partici-
pated in, had knowledge of, or had rea-
son to know of, the employer’s sub-
stantial violation; and

(2) The Administrator issues the
agent or attorney a Notice of Intent to
Debar no later than 2 years after the
occurrence of the violation.

(c) No employer, attorney, or agent
may be debarred under this subpart for
more than 3 years.

(d) For the purposes of this section, a
substantial violation includes:

(1) A pattern or practice of acts of
commission or omission on the part of
the employer or the employer’s agent
that:

(i) Are significantly injurious to the
wages or benefits offered under the H-
2B program or working conditions of a
significant number of the employer’s
U.S. or H-2B workers;

(ii) Reflect a significant failure to
offer employment to each qualified do-
mestic worker who applied for the job
opportunity for which certification was
being sought, except for lawful job-re-
lated reasons;

(iii) Reflect a significant failure to
comply with the employer’s obligations
to recruit U.S. workers as set forth in
this subpart;

(iv) Reflect a significant failure to
comply with the RFI or audit process
pursuant to §§655.23 or 655.24;

(v) Reflect the employment of an H-
2B worker outside the area of intended
employment, or in an activity/activi-
ties, not listed in the job order (other
than an activity minor and incidental
to the activity/activities listed in the
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job order), or after the period of em-
ployment specified in the job order and
any approved extension; or

(vi) Reflect a significant failure to
comply with the supervised recruit-
ment process pursuant to §655.30.

(2) Fraud involving the Application for
Temporary Employment Certification or a
response to an audit;

(3) A significant failure to cooperate
with a DOL investigation or with a
DOL official performing an investiga-
tion, inspection, or law enforcement
function under this subpart;

(4) A significant failure to comply
with one or more sanctions or remedies
imposed by the ESA for violation(s) of
obligations under this subpart found by
that agency (if applicable), or with one
or more decisions or orders of the Sec-
retary or a court order secured by the
Secretary; or

(5) A single heinous act showing such
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected.

(e) DOL procedures for debarment
under this section will be as follows:

(1) The Administrator, OFLC will
send to the employer, attorney, or
agent a Notice of Intent to Debar by
means normally ensuring next-day de-
livery, which will contain a detailed
statement of the grounds for the pro-
posed debarment. The employer, attor-
ney, or agent may submit evidence in
rebuttal within 14 calendar days of the
date the notice is issued. The Adminis-
trator, OFLC must consider all rel-
evant evidence presented in deciding
whether to debar the employer, attor-
ney, or agent.

(2) If rebuttal evidence is not timely
filed by the employer, attorney, or
agent, the Notice of Intent to Debar will
become the final decision of the Sec-
retary and take effect immediately at
the end of the 14-day period.

(3) If, after reviewing the employer’s
timely filed rebuttal evidence, the Ad-
ministrator, OFLC determines that the
employer, attorney, or agent more
likely than not meets one or more of

the bases for debarment under
§655.31(d), the Administrator, OFLC
will notify the employer, by means

normally ensuring next-day delivery,
within 14 calendar days after receiving
such timely filed rebuttal evidence, of
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his/her final determination of debar-
ment and of the employer, attorney, or
agent’s right to appeal.

(4) The Notice of Debarment must be in
writing, must state the reason for the
debarment finding, including a detailed
explanation of the grounds for and the
duration of the debarment, and must
offer the employer, attorney, or agent
an opportunity to request a hearing.
The notice must state that to obtain
such a review or hearing, the debarred
party must, within 30 calendar days of
the date of the notice file a written re-
quest to the Chief Administrative Law
Judge, United States Department of
Labor, 800 K Street, NW., Suite 400-N,
Washington, DC 20001-8002, and simul-
taneously serve a copy to the Adminis-
trator, OFLC. The debarment will take
effect 30 days from the date the Notice
of Debarment is issued, unless a request
for a hearing is properly filed within 30
days from the date the Notice of Debar-
ment is issued. The timely filing of a re-
quest for a hearing stays the debar-
ment pending the outcome of the ap-
peal.

(5)(1) Hearing. Within 10 days of re-
ceipt of the request for a hearing, the
Administrator, OFLC will send a cer-
tified copy of the ETA case file to the
Chief Administrative Law Judge by
means normally assuring next-day de-
livery. The Chief Administrative Law
Judge will immediately assign an ALJ
to conduct the hearing. The procedures
in 29 CFR part 18 apply to such hear-
ings, except that the request for a
hearing will not be considered to be a
complaint to which an answer is re-
quired.

(ii) Decision. After the hearing, the
ALJ must affirm, reverse, or modify
the Administrator, OFLC ’s determina-
tion. The ALJ’s decision must be pro-
vided immediately to the employer,
Administrator, OFLC, DHS, and DOS
by means normally assuring next-day
delivery. The ALJ’s decision is the
final decision of the Secretary, unless
either party, within 30 calendar days of
the ALJ’s decision, seeks review of the
decision with the Administrative Re-
view Board (ARB).

(iii) Review by the ARB.

(A) Any party wishing review of the
decision of an ALJ must, within 30
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days of the decision of the ALJ, peti-
tion the ARB to review the decision.
Copies of the petition must be served
on all parties and on the ALJ. The ARB
must decide whether to accept the peti-
tion within 30 days of receipt. If the
ARB declines to accept the petition or
if the ARB does not issue a notice ac-
cepting a petition within 30 days after
the receipt of a timely filing of the pe-
tition, the decision of the ALJ shall be
deemed the final agency action. If a pe-
tition for review is accepted, the deci-
sion of the ALJ shall be stayed unless
and until the ARB issues an order af-
firming the decision. The ARB must
serve notice of its decision to accept or
not to accept the petition upon the
ALJ and upon all parties to the pro-
ceeding in person or by certified mail.

(B) Upon receipt of the ARB’s notice
to accept the petition, the Office of Ad-
ministrative Law Judges shall prompt-
ly forward a copy of the complete hear-
ing record to the ARB.

(C) Where the ARB has determined to
review such decision and order, the
ARB shall notify each party of:

(1) The issue or issues raised;

(2) The form in which submissions
shall be made (i.e., briefs, oral argu-
ment, etc.); and

(3) The time within which such pres-
entation shall be submitted.

(D) The ARB’s final decision must be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ, in person or by
certified mail. If the ARB fails to pro-
vide a decision within 90 days from the
notice granting the petition, the ALJ’s
decision will be the final decision of
the Secretary.

(f) Inter-agency reporting. After com-
pletion of the appeal process, DOL will
inform DHS and other appropriate en-
forcement agencies of the findings and
provide a copy of the Notice of Debar-
ment.

§655.32 Labor certification determina-
tions.

(a) COs. The Administrator, OFLC, is
the Department’s National CO. The Ad-
ministrator, and the CO(s) in the NPC
(by virtue of delegation from the Ad-
ministrator), have the authority to
certify or deny applications for tem-
porary employment certification under

§655.32

the H-2B nonimmigrant classification.
If the Administrator directs that cer-
tain types of temporary labor certifi-
cation applications or specific applica-
tions under the H-2B nonimmigrant
classification be handled by the Na-
tional OFLC, the Director of the Chi-
cago NPC will refer such applications
to the Administrator.

(b) Determination. The CO will make a
determination either to grant or deny
the Application for Temporary Employ-
ment Certification. The CO will grant
the application if and only if the em-
ployer has met all the requirements of
this subpart, including the criteria for
certification defined in §655.23(b), thus
demonstrating that an insufficient
number of qualified U.S. workers are
available for the job opportunity for
which certification is sought and the
employment of the H-2B workers will
not adversely affect the benefits,
wages, and working conditions of simi-
larly employed U.S. workers.

(¢c) Notice. The CO will notify the em-
ployer in writing (either electronically
or by U.S. Mail) of the labor certifi-
cation determination.

(d) Approved certification. If tem-
porary labor certification is granted,
the CO must send the certified Applica-
tion for Temporary Employment Certifi-
cation and a Final Determination letter
to the employer, or, if appropriate, to
the employer’s agent or attorney with
a copy to the employer. The Final De-
termination letter will notify the em-
ployer to file the certified application
and any other documentation required
by USCIS with the appropriate USCIS
office.

(e) Denied certification. If temporary
labor certification is denied, the Final
Determination letter will:

(1) State the reason(s) certification is
denied, citing the relevant regulatory
standards and/or special procedures;

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion as well as the prevailing benefits,
wages, and working conditions of simi-
larly employed U.S. workers in the oc-
cupation and/or any applicable special
procedures;

(3) Offer the employer an opportunity
to request administrative review of the
denial available under §655.33, or to file
a new application in accordance with
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specific instructions provided by the
CO; and

(4) State that if the employer does
not request administrative review in
accordance with §655.33, the denial is
final and the Department will not fur-
ther consider that application for tem-
porary alien nonagricultural labor cer-
tification.

(f) Partial certification. The CO may,
in his/her discretion, and to ensure
compliance with all statutory and reg-
ulatory requirements, issue a partial
certification, reducing either the pe-
riod of need, the number of H-2B posi-
tions being requested, or both, based
upon information the CO receives in
the course of processing the temporary
labor certification application, an RFI,
or otherwise. If a partial labor certifi-
cation is issued, the Final Determina-
tion letter will:

(1) State the reason(s) for which ei-
ther the period of need and/or the num-
ber of H-2B positions requested has
been reduced, citing the relevant regu-
latory standards and/or special proce-
dures;

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion;

(3) Offer the employer an opportunity
to request administrative review of the
partial labor certification available
under §655.33; and

(4) State that if the employer does
not request administrative review in
accordance with §655.33, the partial
labor certification is final and the De-
partment will not further consider that
application for temporary non-
agricultural labor certification.

§655.33 Administrative review.

(a) Request for review. If a temporary
labor certification is denied, in whole
or in part, under §655.32, the employer
may request review of the denial by the
BALCA. The request for review:

(1) Must be sent to the BALCA, with
a copy simultaneously sent to the CO
who denied the application, within 10
calendar days of the date of determina-
tion;

(2) Must clearly identify the par-
ticular temporary labor certification
determination for which review is
sought;
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(3) Must set forth the particular
grounds for the request;

(4) Must include a copy of the Final
Determination; and

(5) May contain only legal argument
and such evidence as was actually sub-
mitted to the CO in support of the ap-
plication.

(b) Upon the receipt of a request for
review, the CO shall, within 5 business
days assemble and submit the Appeal
File using means to ensure same day or
overnight delivery, to the BALCA, the
employer, and the Associate Solicitor
for Employment and Training Legal
Services, Office of the Solicitor, U.S.
Department of Labor.

(c) Within 5 business days of receipt
of the Appeal File, the counsel for the
CO may submit, using means to ensure
same day or overnight delivery, a brief
in support of the CO’s decision.

(d) The Chief Administrative Law
Judge may designate a single member
or a three member panel of the BALCA
to consider a particular case.

(e) The BALCA must review a denial
of temporary labor certification only
on the basis of the Appeal File, the re-
quest for review, and any legal briefs
submitted and must:

(1) Affirm the denial of the tem-
porary labor certification; or

(2) Direct the CO to grant the certifi-
cation; or

(3) Remand to the CO for further ac-
tion.

(f) The BALCA should notify the em-
ployer, the CO, and counsel for the CO
of its decision within 5 business days of
the submission of the CO’s brief or 10
days after receipt of the Appeal File,
whichever is earlier, using means to
ensure same day or overnight delivery.

§655.34 Validity of temporary labor
certifications.

(a) Validity period. A temporary labor
certification is valid only for the pe-
riod of time between the beginning and
ending dates of employment, as cer-
tified by the OFLC Administrator on
the Application for Temporary Employ-
ment Certification. The certification ex-
pires on the last day of authorized em-
ployment.

(b) Scope of wvalidity. A temporary
labor certification is valid only for the
number of H-2B positions, the area of
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intended employment, the specific
services or labor to be performed, and
the employer specified on the certified
Application for Temporary Employment
Certification and may not be transferred
from one employer to another.

(c) Amendments to applications. (1) Ap-
plications may be amended at any
time, before the CO’s certification de-
termination, to increase the number of
positions requested in the initial appli-
cation by not more than 20 percent (50
percent for employers requesting less
than 10 positions) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
by the CO only when the request is sub-
mitted in writing, the need for addi-
tional workers could not have been rea-
sonably foreseen, and the employer’s
services or products will be in jeopardy
prior to the time that new H-2B work-
ers could be secured.

(2) Applications may be amended to
make minor changes in the period of
employment, only when a written re-
quest is submitted to the CO and writ-
ten approval obtained in advance. In
considering whether to approve the re-
quest, the CO will review the reason(s)
for the request, determine whether the
reason(s) are on the whole justified,
and take into account the effect(s) of a
decision to approve on the adequacy of
the underlying test of the domestic
labor market for the job opportunity.

(3) Other amendments to the applica-
tion, including elements of the job
offer and the place of work, may be re-
quested, in writing, and will be granted
if the CO determines the proposed
amendment(s) are justified and will
have no significant effect upon the
CO’s ability to make the labor certifi-
cation determination required under
§655.32.

(4) The CO may change the date of
need to reflect an amended date when
delays occur in the adjudication of the
Application for Temporary Employment
Certification, through no fault of the
employer, and the certification would
otherwise become valid after the ini-
tial date of need.

§655.50

§655.35 Required departure.

(a) Limit to worker’s stay. As defined
further in DHS regulations, a tem-
porary labor certification shall limit
the authorized period of stay for any
H-2B worker whose admission is based
upon it. 8 CFR 214.2(h)(13). A foreign
worker may not remain in the U.S. be-
yond the validity period of admission
by DHS in H-2B status nor beyond sep-
aration from employment, whichever
occurs first, absent any extension or
change of such worker’s status or grace
period pursuant to DHS regulations.

(b) Notice to worker. Upon establish-
ment of a pilot program by DHS for
registration of departure, the employer
must notify any H-2B worker starting
work at a job opportunity for which
the employer has obtained labor cer-
tification that the H-2B worker, when
departing the U.S. by land at the con-
clusion of employment as described in
paragraph (a) of this section, must reg-
ister such departure at the place and in
the manner prescribed by DHS. This re-
quirement will apply only to H-2B for-
eign workers entering from ports of
entry participating in the DHS pilot
program.

§655.50 Enforcement process.

(a) Authority of the WHD Adminis-
trator. The WHD Administrator shall
perform all the Secretary’s investiga-
tive and enforcement functions under
secs. 1101(a)(156)(H)(ii)(b), 103(a)(6), and
214(c) of the INA, pursuant to the dele-
gation of authority from the Secretary
of Homeland Security to the Secretary
of Liabor.

(b) Conduct of investigations. The Ad-
ministrator, WHD, shall, either pursu-
ant to a complaint or otherwise, con-
duct such investigations as may, in the
judgment of the Administrator, be ap-
propriate, and in connection therewith,
may enter and inspect such places and
such records (and make transcriptions
or copies thereof), question such per-
sons, and gather such information as
deemed necessary by the Adminis-
trator to determine compliance regard-
ing the matters which are the subject
of investigation.

(c) Employer cooperation/availability of
records. An employer shall at all times
cooperate in administrative and en-
forcement proceedings. An employer
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being investigated shall make avail-
able to the WHD Administrator such
records, information, persons, and
places as the Administrator deems ap-
propriate to copy, transcribe, question,
or inspect. Where the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places
of employment, such records must be
made available for inspection and
copying within 72 hours following no-
tice from the Secretary, or a duly au-
thorized and designated representative.
No employer or representative or agent
of an employer subject to the provi-
sions of secs. 1101(a)(15)(H)(ii)(b) and
214(c) of the INA and/or of this subpart
shall interfere with any official of the
Department who is performing an in-
vestigation, inspection, or law enforce-
ment function pursuant to 8 U.S.C.
1101(a)(15)(H)(ii)(b) or 1184(c). Any such
interference shall be a violation of the
labor certification application and of
this subpart, and the Administrator
may take such further actions as the
Administrator considers appropriate.
(Federal criminal statutes prohibit cer-
tain interference with a Federal officer
in the performance of official duties. 18
U.S.C. 111 and 18 U.S.C. 1114.)

(d) Confidentiality. The WHD Admin-
istrator shall, to the extent possible
under existing law, protect the con-
fidentiality of any person who provides
information to the Department in con-
fidence in the course of an investiga-
tion or otherwise under this subpart.

§655.60 Violations.

The WHD Administrator, through in-
vestigation, shall determine whether
an employer has—

(a) Filed a petition with ETA that
willfully misrepresents a material fact.

(b) Substantially failed to meet any
of the conditions of the labor certifi-
cation application attested to, as listed
in §655.22, or any of the conditions of
the DHS Form I-129, Petition for a
Nonimmigrant Worker for an H-2B
worker in 8 CFR 214.2(h).

(c) Misrepresented a material fact to
the State Department during the visa
application process.

§655.65

(a) Upon determining that an em-
ployer has willfully failed to pay

Remedies for violations.
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wages, in violation of the attestation
required by §655.22(e) or willfully re-
quired employees to pay for fees or ex-
penses prohibited by §655.22(j), or will-
fully made impermissible deductions
from pay as provided in §655.22(g), the
WHD Administrator may assess civil
money penalties that are equal to the
difference between the amount that
should have been paid and the amount
that actually was paid to such non-
immigrant(s), not to exceed $10,000.

(b) Upon determining that an em-
ployer has terminated by layoff or oth-
erwise any employee described in
§622.55(k) of this part, within the pe-
riod described in that section, the Ad-
ministrator may assess civil money
penalties that are equal to the wages
that would have been earned but for
the layoff at the H-2B rate for that pe-
riod, not to exceed $10,000. No civil
money penalty shall be assessed, how-
ever, if the employee refused the job
opportunity, or was terminated for
lawful, job-related reasons.

(c) The Administrator may assess
civil money penalties in an amount not
to exceed $10,000 per violation for any
substantial failure to meet the condi-
tions provided in the H-2B Application
for Temporary Employment Certification
or the DHS Form I-129, Petition for a
Nonimmigrant Worker for an H-2B
worker or successor form, or any will-
ful misrepresentation in the applica-
tion or petition, or a failure to cooper-
ate with a Department audit or inves-
tigation.

(d) Substantial failure in paragraph
(b) of this section shall mean a willful
failure that constitutes a significant
deviation from the terms and condi-
tions of the labor condition application
or the DHS Form I-129, Petition for a
Nonimmigrant Worker for an H-2B
worker or successor form.

(e) For purposes of this subpart,
“willful failure’” means a knowing fail-
ure or a reckless disregard with respect
to whether the conduct was contrary to
sec. 214(c) of the INA, or this subpart.
See McLaughlin v. Richland Shoe Co.,
486 U.S. 128 (1988); see also Trans World
Airlines v. Thurston, 469 U.S. 111 (1985).

(f) The provisions of this subpart be-
come applicable upon the date that the
employer’s labor condition application

496



Employment and Training Administration, Labor

is certified and/or upon the date em-
ployment commences, whichever is
earlier. The employer’s submission and
signature on the labor certification ap-
plication and DHS Form I-129, Petition
for a Nonimmigrant Worker for an H-
2B worker or successor form con-
stitutes the employer’s representation
that the statements on the application
are accurate and its acknowledgment
and acceptance of the obligations of
the program. The employer’s accept-
ance of these obligations is re-affirmed
by the employer’s submission of the pe-
tition (Form I-129), supported by the
labor certification.

(g) In determining the amount of the
civil money penalty to be assessed pur-
suant to paragraphs (b) and (c) of this
section, the WHD Administrator shall
consider the type of violation com-
mitted and other relevant factors. In
determining the level of penalties to be
assessed, the highest penalties shall be
reserved for willful failures to meet
any of the conditions of the application
that involve harm to U.S. workers.
Other factors which may be considered
include, but are not limited to, the fol-
lowing:

(1) Previous history of violation, or
violations, by the employer under the
INA and this subpart, and 8 CFR 214.2;

(2) The number of U.S. or H-2B work-
ers employed by the employer and af-
fected by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the employer in
good faith to comply with the INA and
regulatory provisions of this subpart
and at 8 CFR 214.2(h);

(5) The employer’s explanation of the
violation or violations;

(6) The employer’s commitment to
future compliance; and

(7) The extent to which the employer
achieved a financial gain due to the
violation, or the potential financial
loss to the employer’s workers.

(h) Disqualification from approval of
petitions. Where the WHD Adminis-
trator finds a substantial failure to
meet any conditions of the application
or in a DHS Form I-129, or a willful
misrepresentation of a material fact in
an application or in a DHS Form I-129,
as those terms are defined in §655.31,
the Administrator may recommend
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that ETA debar the employer for a pe-
riod of no less than 1 year, and no more
than 3 years.

(i) If the WHD Administrator finds a
violation of the provisions specified in
this subpart, the Administrator may
impose such other administrative rem-
edies as the Administrator determines
to be appropriate, including reinstate-
ment of displaced U.S. workers, or
other appropriate legal or equitable
remedies. If the WHD Administrator
finds that an employer has not paid
wages at the wage level specified under
the application and required by
§6565.22(e), the Administrator may re-
quire the employer to provide for pay-
ment of such amounts of back pay as
may be required to comply with the re-
quirements of §655.22(e).

(j) The civil money penalties deter-
mined by the WHD Administrator to be
appropriate are due for payment within
30 days of the assessment by the Ad-
ministrator, or upon the decision by an
administrative law judge where a hear-
ing is timely requested, or upon the de-
cision by the Secretary where review is
granted. The employer shall remit the
amount of the civil money penalty by
certified check or money order made
payable to the order of ‘“Wage and
Hour Division, Labor.” The remittance
shall be delivered or mailed to the
Wage and Hour Division office in the
manner directed in the Administrator’s
notice of determination. The payment
or performance of any other remedy
prescribed by the Administrator shall
follow procedures established by the
Administrator.

(k) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that
inflationary adjustments to civil
money penalties in accordance with a
specified cost-of-living formula be
made, by regulation, at least every 4
yvears. The adjustments are to be based
on changes in the Consumer Price
Index for all Urban Consumers (CPI-U)
for the U.S. City Average for All Items.
The adjusted amounts will be published
in the FEDERAL REGISTER. The amount
of the penalty in a particular case will
be based on the amount of the penalty
in effect at the time the violation oc-
curs.
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§655.70 WHD Administrator’s deter-
mination.

(a) The WHD Administrator’s deter-
mination shall be served on the em-
ployer by personal service or by cer-
tified mail at the employer’s last
known address. Where service by cer-
tified mail is not accepted by the em-
ployer, the Administrator may exercise
discretion to serve the determination
by regular mail.

(b) The WHD Administrator shall file
with the Chief Administrative Law
Judge, U.S. Department of Labor, a
copy of the Administrator’s determina-
tion.

(¢c) The WHD Administrator’s written
determination shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefore, and in the case of a
finding of violation(s) by an employer,
prescribe the amount of any back
wages and civil money penalties as-
sessed and the reason therefor.

(2) Inform the employer that a hear-
ing may be requested pursuant to
§655.71.

(3) Inform the employer that in the
absence of a timely request for a hear-
ing, received by the Chief Administra-
tive Law Judge within 15 calendar days
of the date of the determination, the
determination of the Administrator
shall become final and not appealable.

(4) Set forth the procedure for re-
questing a hearing, give the addresses
of the Chief Administrative Law Judge
(with whom the request must be filed)
and the representative(s) of the Solic-
itor of Labor (upon whom copies of the
request must be served).

(5) Where appropriate, inform the
employer that the Administrator will
notify ETA and DHS of the occurrence
of a violation by the employer.

§655.71 Request for hearing.

(a) An employer desiring review of a
determination issued under §655.70, in-
cluding judicial review, shall make a
request for such an administrative
hearing in writing to the Chief Admin-
istrative Law Judge at the address
stated in the notice of determination.
In such a proceeding, the Adminis-
trator shall be the prosecuting party,
and the employer shall be the respond-
ent. If such a request for an adminis-

20 CFR Ch. V (4-1-11 Edition)

trative hearing is timely filed, the
WHD Administrator’s determination
shall be inoperative unless and until
the case is dismissed or the Adminis-
trative Law Judge issues an order af-
firming the decision.

(b) No particular form is prescribed
for any request for hearing permitted
by this section. However, any such re-
quest shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the employer believes such
determination is in error;

(5) Be signed by the employer making
the request or by an authorized rep-
resentative of such employer; and

(6) Include the address at which such
employer or authorized representative
desires to receive further communica-
tions relating thereto.

(c) The request for such hearing must
be received by the Chief Administra-
tive Law Judge, at the address stated
in the WHD Administrator’s notice of
determination, no later than 15 cal-
endar days after the date of the deter-
mination. An employer which fails to
meet this 15-day deadline for request-
ing a hearing may thereafter partici-
pate in the proceedings only by consent
of the administrative law judge.

(d) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting employer’s
protection, if the request is by mail, it
should be by certified mail. If the re-
quest is by facsimile transmission, the
original of the request, signed by the
employer or authorized representative,
shall be filed within 10 days.

(e) Copies of the request for a hearing
shall be sent by the employer or au-
thorized representative to the WHD of-
ficial who issued the WHD Administra-
tor’s notice of determination, and to
the representative(s) of the Solicitor of
Labor identified in the notice of deter-
mination.

§655.72 Hearing rules of practice.

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
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subpart, the ‘“Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges” established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) shall
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative
law judge may exclude evidence which
is immaterial, irrelevant, or unduly re-
petitive.

§655.73 Service of pleadings.

(a) Under this subpart, a party may
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known
address. No additional time for filing
or response is authorized where service
is by mail. In the interest of expedi-
tious proceedings, the administrative
law judge may direct the parties to
serve Dpleadings or documents by a
method other than regular mail.

(b) Two copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the WHD Adminis-
trator. One copy shall be served on the
Associate Solicitor, Division of Fair
Labor Standards, Office of the Solic-
itor, U.S. Department of Labor, 200
Constitution Avenue, NW., Room N-
2716, Washington, DC 20210, and one
copy shall be served on the attorney
representing the Administrator in the
proceeding.

(c) Time will be computed beginning
with the day following service and in-
cludes the last day of the period unless
it is a Saturday, Sunday, or Federally-
observed holiday, in which case the
time period includes the next business
day.
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§655.74 Conduct of proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §655.71, the Chief Ad-
ministrative Law Judge shall promptly
appoint an administrative law judge to
hear the case.

(b) The administrative law judge
shall notify all parties of the date,
time and place of the hearing. All par-
ties shall be given at least 14 calendar
days notice of such hearing.

(c) The administrative law judge may
prescribe a schedule by which the par-
ties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party.
Post-hearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party.

§655.75 Decision and order of adminis-
trative law judge.

(a) The administrative law judge
shall issue a decision. If any party de-
sires review of the decision, including
judicial review, a petition for Adminis-
trative Review Board (Board) review
thereof shall be filed as provided in
§655.76. If a petition for review is filed,
the decision of the administrative law
judge shall be inoperative unless and
until the Board issues an order affirm-
ing the decision, or unless and until 30
calendar days have passed after the
Board’s receipt of the petition for re-
view and the Board has not issued no-
tice to the parties that the Board will
review the administrative law judge’s
decision.

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefore, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator, WHD; the reason or reasons
for such order shall be stated in the de-
cision.
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(¢c) In the event that the WHD Ad-
ministrator assesses back wages for
wage violation(s) of §655.22(e), (g), or (j)
based upon a PWD obtained by the Ad-
ministrator from OFLC during the in-
vestigation and the administrative law
judge determines that the Administra-
tor’s request was not warranted, the
administrative law judge shall remand
the matter to the Administrator for
further proceedings on the Administra-
tor’s determination. If there is no such
determination and remand by the ad-
ministrative law judge, the administra-
tive law judge shall accept as final and
accurate the wage determination ob-
tained from OFLC or, in the event the
employer filed a timely appeal under
§6565.11, the final wage determination
resulting from that process. Under no
circumstances shall the administrative
law judge determine the validity of the
wage determination or require submis-
sion into evidence or disclosure of
source data or the names of establish-
ments contacted in developing the sur-
vey which is the basis for the PWD.

(d) The administrative law judge
shall not render determinations as to
the legality of a regulatory provision
or the constitutionality of a statutory
provision.

(e) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

§655.76 Appeal of administrative law
judge decision.

(a) The WHD Administrator or an
employer desiring review of the deci-
sion and order of an administrative law
judge, including judicial review, shall
petition the Department’s Administra-
tive Review Board (Board) to review
the decision and order. To be effective,
such petition shall be received by the
Board within 30 calendar days of the
date of the decision and order. Copies
of the petition shall be served on all
parties and on the administrative law
judge.

(b) No particular form is prescribed
for any petition for the Board’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
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sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which
would assist the Board in determining
whether review is warranted.

(c) Whenever the Board determines to
review the decision and order of an ad-
ministrative law judge, a notice of the
Board’s determination shall be served
upon the administrative law judge,
upon the Office of Administrative Law
Judges, and upon all parties to the pro-
ceeding within 30 calendar days after
the Board’s receipt of the petition for
review. If the Board determines that it
will review the decision and order, the
order shall be inoperative unless and
until the Board issues an order affirm-
ing the decision and order.

(d) Upon receipt of the Board’s no-
tice, the Office of Administrative Law
Judges shall within 15 calendar days
forward the complete hearing record to
the Board.

(e) The Board’s notice shall specify:

(1) The issue or issues to be reviewed;

(2) The form in which submissions
shall be made by the parties (e.g.,
briefs); and

(3) The time within which such sub-
missions shall be made.

(f) All documents submitted to the
Board shall be filed with the Adminis-
trative Review Board, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Room S-5220, Washington, DC
20210. An original and two copies of all
documents shall be filed. Documents
are not deemed filed with the Board
until actually received by the Board.
All documents, including documents
filed by mail, shall be received by the
Board either on or before the due date.

(g) Copies of all documents filed with
the Board shall be served upon all
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other parties involved
ceeding.

(h) The Board’s final decision shall be
served upon all parties and the admin-

istrative law judge.

in the pro-

§655.80 Notice to OFLC and DHS.

(a) The WHD Administrator shall, as
appropriate, notify DHS and OFLC of
the final determination of a violation
and recommend that DHS not approve
petitions filed by an employer. The Ad-
ministrator’s notification will address
the type of violation committed by the
employer and the appropriate statu-
tory period for disqualification of the
employer from approval of petitions.

(b) The Administrator shall notify
DHS and OFLC upon the earliest of the
following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an employer, and no
timely request for hearing is made; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an em-
ployer, and no timely petition for re-
view is filed with the Department’s Ad-
ministrative Review Board (Board); or

(3) Where a timely petition for review
is filed from an administrative law
judge’s decision finding a violation and
the Board either declines within 30
days to entertain the appeal, or re-
views and affirms the administrative
law judge’s determination; or

(4) Where the administrative law
judge finds that there was no violation
by an employer, and the Board, upon
review, issues a decision holding that a
violation was committed by an em-
ployer.

§655.81 Application filing transition.

(a) Compliance with these regulations.
Except as provided in paragraphs (b)
and (c) of this section, employers filing
applications for H-2B workers on or
after the effective date of these regula-
tions where the date of need for the
services or labor to be performed is on
or after October 1, 2009, must comply
with all of the obligations and assur-
ances in this subpart. SWAs will no
longer accept for processing applica-
tions filed by employers for H-2B work-
ers for temporary or seasonal non-
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agricultural services on or after Janu-
ary 18, 2009.

(b) Applications filed under former reg-
ulations. (1) For applications filed with
the SWASs serving the area of intended
employment prior to the effective date
of these regulations, the SWAs shall
continue to process all active applica-
tions under the former regulations and
transmit all completed applications to
the appropriate NPC for review and
issuance of a labor certification deter-
mination.

(2) For applications filed with the
SWASs serving the area of intended em-
ployment prior to the effective date of
these regulations that were completed
and transmitted to the NPC, the NPC
shall continue to process all active ap-
plications under the former regulations
and issue a labor certification deter-
mination.

(c) Applications filed with the NPC
under these regulations. Employers fil-
ing applications on or after the effec-
tive date of these regulations where
their date of need for H-2B workers is
prior to October 1, 2009, must receive a
prevailing wage determination from
the SWA serving the area of intended
employment. The SWA shall process
such requests in accordance with the
provisions of §655.10. Once the em-
ployer receives its prevailing wage de-
termination from the SWA, it must
conduct all of the pre-filing recruit-
ment steps set forth under this subpart
prior to filing an Application for Tem-
porary Employment Certification with
the NPC.

[73 FR 78052, Dec. 19, 2008. Redesignated at 74
FR 25985, May 29, 2009]

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, §655.5 was redesignated as §655.81
and suspended, effective June 29, 2009.

Subpart B—Labor Cerlification
Process for Temporary Agri-
cultural Employment in the
United States (H-2A Workers)

SOURCE: 75 FR 6959, Feb. 12, 2010, unless
otherwise noted.

§655.100 Scope and purpose of sub-
part B.

This subpart sets out the procedures
established by the Secretary of the

501



§655.101

United States Department of Labor
(the Secretary) under the authority
given in 8 U.S.C. 1188 to acquire infor-
mation sufficient to make factual de-
terminations of:

(a) Whether there are sufficient able,
willing, and qualified United States
(U.8.) workers available to perform the
temporary and seasonal agricultural
employment for which an employer de-
sires to import nonimmigrant foreign
workers (H-2A workers); and

(b) Whether the employment of H-2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.

§655.101 Authority of the Office of
Foreign Labor Certification (OFLC)
Administrator.

The Secretary has delegated her au-
thority to make determinations under
8 U.S.C. 1188 to the Assistant Secretary
for the Employment and Training Ad-
ministration (ETA), who in turn has
delegated that authority to the Office
of Foreign Labor Certification (OFLC).
The determinations are made by the
OFLC Administrator who, in turn, may
delegate this responsibility to des-
ignated staff members; e.g., a Certi-
fying Officer (CO).

§655.102 Special procedures.

To provide for a limited degree of
flexibility in carrying out the Sec-
retary’s responsibilities under the Im-
migration and Nationality Act (INA),
while not deviating from statutory re-
quirements, the OFLC Administrator
has the authority to establish, con-
tinue, revise, or revoke special proce-
dures for processing certain H-2A ap-
plications. Employers must dem-
onstrate upon written application to
the OFLC Administrator that special
procedures are necessary. These in-
clude special procedures currently in
effect for the handling of applications
for sheepherders in the Western States
(and adaptation of such procedures to
occupations in the range production of
other livestock), and for custom com-
bine harvesting crews. Similarly, for
work in occupations characterized by
other than a reasonably regular work-
day or workweek, such as the range
production of sheep or other livestock,
the OFLC Administrator has the au-
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thority to establish monthly, weekly,
or semi-monthly adverse effect wage
rates (AEWR) for those occupations for
a statewide or other geographical area.
Prior to making determinations under
this section, the OFLC Administrator
may consult with affected employer
and worker representatives. Special
Procedures in place on the effective
date of this regulation will remain in
force until modified by the Adminis-
trator.

§655.103 Overview of this subpart and
definition of terms.

(a) Overview. In order to bring non-
immigrant workers to the U.S. to per-
form agricultural work, an employer
must first demonstrate to the Sec-
retary that there are not sufficient
U.S. workers able, willing, and quali-
fied to perform the work in the area of
intended employment at the time need-
ed and that the employment of foreign
workers will not adversely affect the
wages and working conditions of U.S.
workers similarly employed. This rule
describes a process by which the De-
partment of Labor (Department or
DOL) makes such a determination and
certifies its determination to the De-
partment of Homeland Security (DHS).

(b) Definitions. For the purposes of
this subpart:

Administrative Law Judge (ALJ). A per-
son within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105.

Adverse effect wage rate (AEWR). The
annual weighted average hourly wage
for field and livestock workers (com-
bined) in the States or regions as pub-
lished annually by the U.S. Depart-
ment of Agriculture (USDA) based on
its quarterly wage survey.

Agent. A legal entity or person, such
as an association of agricultural em-
ployers, or an attorney for an associa-
tion, that:

(1) Is authorized to act on behalf of
the employer for temporary agricul-
tural labor certification purposes;

(2) Is not itself an employer, or a
joint employer, as defined in this sub-
part with respect to a specific applica-
tion; and

(3) Is not under suspension, debar-
ment, expulsion, or disbarment from
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practice before any court, the Depart-
ment, the Executive Office for Immi-
gration Review, or DHS under 8 CFR
292.3 or 1003.101.

Agricultural association. Any non-
profit or cooperative association of
farmers, growers, or ranchers (includ-
ing but not limited to processing estab-
lishments, canneries, gins, packing
sheds, nurseries, or other similar fixed-
site agricultural employers), incor-
porated or qualified under applicable
State law, that recruits, solicits, hires,
employs, furnishes, houses, or trans-
ports any worker that is subject to 8
U.S.C. 1188. An agricultural association
may act as the agent of an employer,
or may act as the sole or joint em-
ployer of any worker subject to 8
U.S.C. 1188.

Area of intended employment. The geo-
graphic area within normal commuting
distance of the place of the job oppor-
tunity for which the certification is
sought. There is no rigid measure of
distance that constitutes a normal
commuting distance or normal com-
muting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
commuting times, barriers to reaching
the worksite, or quality of the regional
transportation network). If the place of
intended employment is within a Met-
ropolitan Statistical Area (MSA), in-
cluding a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal com-
muting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.

Attorney. Any person who is a mem-
ber in good standing of the bar of the
highest court of any State, possession,
territory, or commonwealth of the
U.S., or the District of Columbia. Such
a person is also permitted to act as an
agent under this subpart. No attorney
who is under suspension, debarment,
expulsion, or disbarment from practice
before any court, the Department, the
Executive Office for Immigration Re-
view under 8 CFR 1003.101, or DHS
under 8 CFR 292.3 may represent an em-
ployer under this subpart.
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Certifying Officer (CO). The person
who makes determination on an Appli-
cation for Temporary Employment Certifi-
cation filed under the H-2A program.
The OFLC Administrator is the na-
tional CO. Other COs may be des-
ignated by the OFLC Administrator to
also make the determinations required
under this subpart.

Corresponding employment. The em-
ployment of workers who are not H-2A
workers by an employer who has an ap-
proved H-2A Application for Temporary
Employment Certification in any work
included in the job order, or in any ag-
ricultural work performed by the H-2A
workers. To qualify as corresponding
employment the work must be per-
formed during the validity period of
the job order, including any approved
extension thereof.

Date of need. The first date the em-
ployer requires the services of H-2A
workers as indicated in the Application
for Temporary Employment Certification.

Employee. A person who is engaged to
perform work for an employer, as de-
fined under the general common law of
agency. Some of the factors relevant to
the determination of employee status
include: The hiring party’s right to
control the manner and means by
which the work is accomplished; the
skill required to perform the work; the
source of the instrumentalities and
tools for accomplishing the work; the
location of the work; the hiring party’s
discretion over when and how long to
work; and whether the work is part of
the regular business of the hiring
party. Other applicable factors may be
considered and no one factor is disposi-
tive.

Employer. A person (including any in-
dividual, partnership, association, cor-
poration, cooperative, firm, joint stock
company, trust, or other organization
with legal rights and duties) that:

(1) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted for employ-
ment;

(2) Has an employer relationship
(such as the ability to hire, pay, fire,
supervise or otherwise control the
work of employee) with respect to an
H-2A worker or a worker in cor-
responding employment; and
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(3) Possesses, for purposes of filing an
Application for Temporary Employment
Certification, a valid Federal Employer
Identification Number (FEIN).

Federal holiday. Legal public holiday
as defined at 5 U.S.C. 6103.

Fired-site employer. Any person en-
gaged in agriculture who meets the def-
inition of an employer, as those terms
are defined in this subpart, who owns
or operates a farm, ranch, processing
establishment, cannery, gin, packing
shed, nursery, or other similar fixed-
site location where agricultural activi-
ties are performed and who recruits,
solicits, hires, employs, houses, or
transports any worker subject to 8
U.S.C. 1188, 29 CFR part 501, or this
subpart as incident to or in conjunc-
tion with the owner’s or operator’s own
agricultural operation.

H-2A Labor Contractor (H-2ALC). Any
person who meets the definition of em-
ployer under this subpart and is not a
fixed-site employer, an agricultural as-
sociation, or an employee of a fixed-
site employer or agricultural associa-
tion, as those terms are used in this
part, who recruits, solicits, hires, em-
ploys, furnishes, houses, or transports
any worker subject to 8 U.S.C. 1188, 29
CFR part 501, or this subpart.

H-2A worker. Any temporary foreign
worker who is lawfully present in the
U.S. and authorized by DHS to perform
agricultural labor or services of a tem-
porary or seasonal nature pursuant to 8
U.S.C. 1101(a)(15)(H)(ii)(a), as amended.

Job offer. The offer made by an em-
ployer or potential employer of H-2A
workers to both U.S. and H-2A workers
describing all the material terms and
conditions of employment, including
those relating to wages, working condi-
tions, and other benefits.

Job opportunity. Full-time employ-
ment at a place in the U.S. to which
U.S. workers can be referred.

Job Order. The document containing
the material terms and conditions of
employment that is posted by the
State Workforce Agency (SWA) on its
inter- and intra-state job clearance
systems based on the employer’s Agri-
cultural and Food Processing Clearance
Order (Form ETA-790), as submitted to
the SWA.

Joint employment. Where two or more
employers each have sufficient defini-
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tional indicia of being an employer to
be considered the employer of a work-
er, those employers will be considered
to jointly employ that worker. Each
employer in a joint employment rela-
tionship to a worker is considered a
joint employer of that worker.

Master application. An Application for
Temporary Employment  Certification
filed by an association of agricultural
producers as a joint employer with its
employer-members. A master applica-
tion must cover the same occupations
or comparable agricultural employ-
ment; the same start date of need for
all employer-members listed on the Ap-
plication for Temporary Employment Cer-
tification; and may cover multiple areas
of intended employment within a sin-
gle State but no more than two contig-
uous States.

National Processing Center (NPC). The
office within OFLC in which the COs
operate and which are charged with the
adjudication of Applications for Tem-
porary Employment Certification.

Office of Foreign Labor Certification
(OFLC). OFLC means the organiza-
tional component of the ETA that pro-
vides national leadership and policy
guidance and develops regulations and
procedures to carry out the responsibil-
ities of the Secretary under the INA
concerning the admission of foreign
workers to the U.S. to perform work
described in 8 U.S.C.
1101(a)(15)(H)(ii)(a).

OFLC Administrator. The primary of-
ficial of the Office of Foreign Labor
Certification (OFLC), or the OFLC Ad-
ministrator’s designee.

Positive recruitment. The active par-
ticipation of an employer or its author-
ized hiring agent, performed under the
auspices and direction of the OFLC, in
recruiting and interviewing individuals
in the area where the employer’s job
opportunity is located and any other
State designated by the Secretary as
an area of traditional or expected labor
supply with respect to the area where
the employer’s job opportunity is lo-
cated, in an effort to fill specific job
openings with U.S. workers.

Prevailing practice. A practice en-
gaged in by employers, that:
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(1) Fifty percent or more of employ-
ers in an area and for an occupation en-
gage in the practice or offer the ben-
efit; and

(2) This 50 percent or more of employ-
ers also employs 50 percent or more of
U.S. workers in the occupation and
area (including H-2A and non-H-2A em-
ployers) for purposes of determinations
concerning the provision of family
housing, and frequency of wage pay-
ments, but non-H-2A employers only
for determinations concerning the pro-
vision of advance transportation and
the utilization of labor contractors.

Prevailing wage. Wage established
pursuant to 20 CFR 653.501(d)(4).

State Workforce Agency (SWA). State
government agency that receives funds
pursuant to the Wagner-Peyser Act (29
U.S.C. 49 et seq.) to administer the
State’s public labor exchange activi-
ties.

Strike. A concerted stoppage of work
by employees as a result of a labor dis-
pute, or any concerted slowdown or
other concerted interruption of oper-
ation (including stoppage by reason of
the expiration of a collective bar-
gaining agreement).

Successor in interest. (1) Where an em-
ployer has violated 8 U.S.C. 1188, 29
CFR part 501, or these regulations, and
has ceased doing business or cannot be
located for purposes of enforcement, a
successor in interest to that employer
may be held liable for the duties and
obligations of the violating employer
in certain circumstances. The fol-
lowing factors, as used under Title VII
of the Civil Rights Act and the Viet-
nam Era Veterans’ Readjustment As-
sistance Act, may be considered in de-
termining whether an employer is a
successor in interest; no one factor is
dispositive, but all of the -cir-
cumstances will be considered as a
whole:

(i) Substantial continuity of the
same business operations;

(ii) Use of the same facilities;

(iii) Continuity of the work force;

(iv) Similarity of jobs and working
conditions;

(v) Similarity of supervisory per-
sonnel;

(vi) Whether the former management
or owner retains a direct or indirect in-
terest in the new enterprise;
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(vii) Similarity in machinery, equip-
ment, and production methods;

(viii) Similarity of products and serv-
ices; and

(ix) The ability of the predecessor to
provide relief.

(2) For purposes of debarment only,
the primary consideration will be the
personal involvement of the firm’s
ownership, management, supervisors,
and others associated with the firm in
the violation(s) at issue.

Temporary agricultural labor certifi-
cation. Certification made by the OFLC
Administrator with respect to an em-
ployer seeking to file with DHS a visa
petition to employ one or more foreign
nationals as an H-2A worker, pursuant
to 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(a)
and (c), and 1188.

United States (U.S.). The continental
U.S., Alaska, Hawaii, the Common-
wealth of Puerto Rico, and the terri-
tories of Guam, the U.S. Virgin Islands,
and the Commonwealth of the North-
ern Mariana Islands (CNMI).

United States worker (U.S. worker). A
worker who is:

(1) A citizen or national of the U.S.;
or

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under 8 U.S.C.
1157, is granted asylum under 8 U.S.C.
1158, or is an immigrant otherwise au-
thorized (by the INA or by DHS) to be
employed in the U.S.; or

(3) An individual who is not an unau-
thorized alien (as defined in 8 U.S.C.
1324a(h)(3)) with respect to the employ-
ment in which the worker is engaging.

Wages. All forms of cash remunera-
tion to a worker by an employer in
payment for personal services.

Work contract. All the material terms
and conditions of employment relating
to wages, hours, working conditions,
and other benefits, including those re-
quired by 8 U.S.C. 1188, 29 CFR part 501,
or this subpart. The contract between
the employer and the worker may be in
the form of a separate written docu-
ment. In the absence of a separate
written work contract incorporating
the required terms and conditions of
employment, agreed to by both the em-
ployer and the worker, the work con-
tract at a minimum will be the terms
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of the job order and any obligations re-
quired under 8 U.S.C. 1188, 28 CFR part
501, or this subpart.

(¢c) Definition of agricultural labor or
services. For the purposes of this sub-
part, agricultural labor or services,
pursuant to 8 U.S.C.
1101(a)(15)(H)(ii)(a), is defined as: agri-
cultural labor as defined and applied in
sec. 3121(g) of the Internal Revenue
Code of 1986 at 26 U.S.C. 3121(g); agri-
culture as defined and applied in sec.
3(f) of the Fair Labor Standards Act of
1938 (FLSA) at 29 U.S.C. 203(f); the
pressing of apples for cider on a farm;
or logging employment. An occupation
included in either statutory definition
is agricultural labor or services, not-
withstanding the exclusion of that oc-
cupation from the other statutory defi-
nition. For informational purposes, the
statutory provisions are listed below.

(1)) Agricultural labor for the pur-
pose of paragraph (c) of this section
means all service performed:

(A) On a farm, in the employ of any
person, in connection with cultivating
the soil, or in connection with raising
or harvesting any agricultural or horti-
cultural commodity, including the
raising, shearing, feeding, caring for,
training, and management of livestock,
bees, poultry, and fur-bearing animals
and wildlife;

(B) In the employ of the owner or
tenant or other operator of a farm, in
connection with the operation, man-
agement, conservation, improvement,
or maintenance of such farm and its
tools and equipment, or in salvaging
timber or clearing land of brush and
other debris left by a hurricane, if the
major part of such service is performed
on a farm;

(C) In connection with the production
or harvesting of any commodity de-
fined as an agricultural commodity in
section 15(g) of the Agricultural Mar-
keting Act, as amended (12 U.S.C.
1141j), or in connection with the gin-
ning of cotton, or in connection with
the operation or maintenance of
ditches, canals, reservoirs, or water-
ways, not owned or operated for profit,
used exclusively for supplying and stor-
ing water for farming purposes;

(D) In the employ of the operator of
a farm in handling, planting, drying,
packing, packaging, processing, freez-
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ing, grading, storing, or delivering to
storage or to market or to a carrier for
transportation to market, in its un-
manufactured state, any agricultural
or horticultural commodity; but only if
such operator produced more than one-
half of the commodity with respect to
which such service is performed;

(E) In the employ of a group of opera-
tors of farms (other than a cooperative
organization) in the performance of
service described in paragraph (c)(1)(iv)
of this section but only if such opera-
tors produced all of the commodity
with respect to which such service is
performed. For purposes of this para-
graph, any unincorporated group of op-
erators shall be deemed a cooperative
organization if the number of operators
comprising such group is more than 20
at any time during the calendar year in
which such service is performed;

(F) The provisions of paragraphs
(c))(v) and (c)(1)(v) of this section
shall not be deemed to be applicable
with respect to service performed in
connection with commercial canning
or commercial freezing or in connec-
tion with any agricultural or horti-
cultural commodity after its delivery
to a terminal market for distribution
for consumption; or

(G) On a farm operated for profit if
such service is not in the course of the
employer’s trade or business or is do-
mestic service in a private home of the
employer.

(ii) As used in this section, the term
farm includes stock, dairy, poultry,
fruit, fur-bearing animal, and truck
farms, plantations, ranches, nurseries,
ranges, greenhouses or other similar
structures used primarily for the rais-
ing of agricultural or horticultural
commodities, and orchards.

(2) Agriculture. For purposes of para-
graph (c) of this section, agriculture
means farming in all its branches and
among other things includes the cul-
tivation and tillage of the soil, dairy-
ing, the production, cultivation, grow-
ing, and harvesting of any agricultural
or horticultural commodities (includ-
ing commodities defined as agricul-
tural commodities in 1141j(g) of title
12, the raising of livestock, bees, fur-
bearing animals, or poultry, and any
practices (including any forestry or
lumbering operations) performed by a
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farmer or on a farm as an incident to
or in conjunction with such farming
operations, including preparation for
market, delivery to storage or to mar-
ket or to carriers for transportation to
market. See sec. 29 U.S.C. 203(f), as
amended (sec. 3(f) of the FLSA, as codi-
fied). Under 12 U.S.C. 1141j(g) agricul-
tural commodities include, in addition
to other agricultural commodities,
crude gum (oleoresin) from a living
tree, and the following products as
processed by the original producer of
the crude gum (oleoresin) from which
derived: gum spirits of turpentine and
gum rosin. In addition as defined in 7
U.S.C. 92, gum spirits of turpentine
means spirits of turpentine made from
gum (oleoresin) from a living tree and
gum rosin means rosin remaining after
the distillation of gum spirits of tur-
pentine.

(3) Apple pressing for cider. The press-
ing of apples for cider on a farm, as the
term farm is defined and applied in sec.
3121(g) of the Internal Revenue Code at
26 U.S.C. 3121(g) or as applied in sec.
3(f) of the FLSA at 29 U.S.C. 203(f), pur-
suant to 29 CFR part 780.

(4) Logging employment. Operations
associated with felling and moving
trees and logs from the stump to the
point of delivery, such as, but not lim-
ited to, marking danger trees and
trees/logs to be cut to length, felling,
limbing, bucking, debarking, chipping,
yarding, loading, unloading, storing,
and transporting machines, equipment
and personnel to, from and between
logging sites.

(d) Definition of a temporary or sea-
sonal nature. For the purposes of this
subpart, employment is of a seasonal
nature where it is tied to a certain
time of year by an event or pattern,
such as a short annual growing cycle or
a specific aspect of a longer cycle, and
requires labor levels far above those
necessary for ongoing operations. Em-
ployment is of a temporary nature
where the employer’s need to fill the
position with a temporary worker will,
except in extraordinary circumstances,
last no longer than 1 year.
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PREFILING PROCEDURES

§655.120 Offered wage rate.

(a) To comply with its obligation
under §655.122(1), an employer must
offer, advertise in its recruitment, and
pay a wage that is the highest of the
AEWR, the prevailing hourly wage or
piece rate, the agreed-upon collective
bargaining wage, or the Federal or
State minimum wage, except where a
special procedure is approved for an oc-
cupation or specific class of agricul-
tural employment.

(b) If the prevailing hourly wage rate
or piece rate is adjusted during a work
contract, and is higher than the high-
est of the AEWR, the prevailing wage,
the agreed-upon collective bargaining
wage, or the Federal or State minimum
wage, in effect at the time the work is
performed, the employer must pay that
higher prevailing wage or piece rate,
upon notice to the employer by the De-
partment.

(¢c) The OFLC Administrator will
publish, at least once in each calendar
year, on a date to be determined by the
OFLC Administrator, the AEWRs for
each State as a notice in the FEDERAL
REGISTER.

§655.121 Job orders.

(a) Area of intended employment. (1)
Prior to filing an Application for Tem-
porary Employment Certification, the em-
ployer must submit a job order, Form
ETA-790, to the SWA serving the area
of intended employment for intrastate
clearance, identifying it as a job order
to be placed in connection with a fu-
ture Application for Temporary Employ-
ment Certification for H-2A workers.
The employer must submit this job
order no more than 75 calendar days
and no fewer than 60 calendar days be-
fore the date of need. If the job oppor-
tunity is located in more than one
State within the same area of intended
employment, the employer may submit
a job order to any one of the SWAs
having jurisdiction over the antici-
pated worksites.

(2) Where the job order is being
placed in connection with a future
master application to be filed by an as-
sociation of agricultural employers as
a joint employer, the association may
submit a single job order to be placed
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in the name of the association on be-
half of all employers that will be duly
named on the Application for Temporary
Employment Certification.

(3) The job order submitted to the
SWA must satisfy the requirements for
agricultural clearance orders in 20 CFR
part 653, subpart F and the require-
ments set forth in §655.122.

(b) SWA review. (1) The SWA will re-
view the contents of the job order for
compliance with the requirements
specified in 20 CFR part 653, subpart F
and this subpart, and will work with
the employer to address any noted defi-
ciencies. The SWA must notify the em-
ployer in writing of any deficiencies in
its job order no later than 7 calendar
days after it has been submitted. The
SWA notification will direct the em-
ployer to respond to the noted defi-
ciencies. The employer must respond to
the deficiencies noted by the SWA
within 5 calendar days after receipt of
the SWA notification. The SWA must
respond to the employer’s response
within 3 calendar days.

(2) If, after providing responses to the
deficiencies noted by the SWA, the em-
ployer is not able to resolve the defi-
ciencies with the SWA, the employer
may file an Application for Temporary
Employment Certification pursuant to
the emergency filing procedures con-
tained in §655.134, with a statement de-
scribing the nature of the dispute and
demonstrating compliance with its re-
quirements under this section. In the
event the SWA does not respond within
the stated timelines, the employer may
use the emergency filing procedures
noted above. If upon review of the Ap-
plication for Temporary Employment Cer-
tification and the job order and all
other relevant information, the CO
concludes that the job order is accept-
able, the CO will direct the SWA to
place the job order into intrastate and
interstate clearance and otherwise
process the Application in accordance
with the procedures contained in
§655.134(c). If the CO determines the job
order is not acceptable, the CO will
issue a Notice of Deficiency to the em-
ployer under §655.143 of this subpart di-
recting the employer to modify the job
order pursuant to paragraph (e) of this
section The Notice of Deficiency will
offer the employer the right to appeal.
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(c) Intrastate clearance. Upon its
clearance of the job order, the SWA
must promptly place the job order in
intrastate clearance and commence re-
cruitment of U.S. workers. Where the
employer’s job order references an area
of intended employment which falls
within the jurisdiction of more than
one SWA, the originating SWA will
also forward a copy of the approved job
order to the other SWAs serving the
area of intended employment.

(d) Duration of job order posting. The
SWA must keep the job order on its ac-
tive file until the end of the recruit-
ment period, as set forth in §655.135(d),
and must refer each U.S. worker who
applies (or on whose behalf an Applica-
tion for Temporary Employment Certifi-
cation is made) for the job opportunity.

(e) Modifications to the job order. (1)
Prior to the issuance of the final deter-
mination, the CO may require modi-
fications to the job order when the CO
determines that the offer of employ-
ment does not contain all the min-
imum benefits, wages, and working
condition provisions. Such modifica-
tions must be made or certification
will be denied pursuant to §655.164 of
this subpart.

(2) The employer may request a
modification of the job order, Form
ETA-790, prior to the submission of an
Application for Temporary Employment
Certification. However, the employer
may not reject referrals against the job
order based upon a failure on the part
of the applicant to meet the amended
criteria, if such referral was made prior
to the amendment of the job order. The
employer may not amend the job order
on or after the date of filing an Applica-
tion for Temporary Employment Certifi-
cation.

(3) The employer must provide all
workers recruited in connection with
the Application for Temporary Employ-
ment Certification with a copy of the
modified job order or work contract
which reflects the amended terms and
conditions, on the first day of employ-
ment, in accordance with §655.122(q), or
as soon as practicable, whichever
comes first.

§655.122 Contents of job offers.

(a) Prohibition against preferential
treatment of aliens. The employer’s job
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offer must offer to U.S. workers no less
than the same benefits, wages, and
working conditions that the employer
is offering, intends to offer, or will pro-
vide to H-2A workers. Job offers may
not impose on U.S. workers any re-
strictions or obligations that will not
be imposed on the employer’s H-2A
workers. This does not relieve the em-
ployer from providing to H-2A workers
at least the same level of minimum
benefits, wages, and working condi-
tions which must be offered to U.S.
workers consistent with this section.

(b) Job qualifications and requirements.
Each job qualification and requirement
listed in the job offer must be bona fide
and consistent with the normal and ac-
cepted qualifications required by em-
ployers that do not use H-2A workers
in the same or comparable occupations
and crops. Either the CO or the SWA
may require the employer to submit
documentation to substantiate the ap-
propriateness of any job qualification
specified in the job offer.

(c) Minimum benefits, wages, and work-
ing conditions. Every job order accom-
panying an Application for Temporary
Employment Certification must include
each of the minimum benefit, wage,
and working condition provisions listed
in paragraphs (d) through (q) of this
section.

(d) Housing. (1) Obligation to provide
housing. The employer must provide
housing at no cost to the H-2A workers
and those workers in corresponding
employment who are not reasonably
able to return to their residence within
the same day. Housing must be pro-
vided through one of the following
means:

(1) Employer-provided housing. Em-
ployer-provided housing must meet the
full set of DOL Occupational Safety
and Health Administration (OSHA)
standards set forth at 29 CFR 1910.142,
or the full set of standards at §§654.404
through 654.417 of this chapter, which-
ever are applicable under §654.401 of
this chapter. Requests by employers
whose housing does not meet the appli-
cable standards for conditional access
to the interstate clearance system, will
be processed under the procedures set
forth at §654.403 of this chapter; or

(i1) Rental and/or public accommoda-
tions. Rental or public accommodations
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or other substantially similar class of
habitation must meet local standards
for such housing. In the absence of ap-
plicable local standards, State stand-
ards will apply. In the absence of appli-
cable local or State standards, DOL
OSHA standards at 29 CFR 1910.142 will
apply. Any charges for rental housing
must be paid directly by the employer
to the owner or operator of the hous-
ing. The employer must document to
the satisfaction of the CO that the
housing complies with the local, State,
or Federal housing standards.

(2) Standards for range housing. Hous-
ing for workers principally engaged in
the range production of livestock must
meet standards of DOL OSHA for such
housing. In the absence of such stand-
ards, range housing for sheepherders
and other workers engaged in the range
production of livestock must meet
guidelines issued by OFLC.

(3) Deposit charges. Charges in the
form of deposits for bedding or other
similar incidentals related to housing
must not be levied upon workers. How-
ever, employers may require workers
to reimburse them for damage caused
to housing by the individual worker(s)
found to have been responsible for dam-
age which is not the result of normal
wear and tear related to habitation.

(4) Charges for public housing. If public
housing provided for migrant agricul-
tural workers under the auspices of a
local, county, or State government is
secured by the employer, the employer
must pay any charges normally re-
quired for use of the public housing
units directly to the housing’s manage-
ment.

(5) Family housing. When it is the pre-
vailing practice in the area of intended
employment and the occupation to pro-
vide family housing, it must be pro-
vided to workers with families who re-
quest it.

(6) Certified housing that becomes un-
available. If after a request to certify
housing, such housing becomes un-
available for reasons outside the em-
ployer’s control, the employer may
substitute other rental or public ac-
commodation housing that is in com-
pliance with the local, State, or Fed-
eral housing standards applicable
under this section. The employer must
promptly notify the SWA in writing of
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the change in accommodations and the
reason(s) for such change and provide
the SWA evidence of compliance with
the applicable local, State or Federal
safety and health standards, in accord-
ance with the requirements of this sec-
tion. If, upon inspection, the SWA de-
termines the substituted housing does
not meet the applicable housing stand-
ards, the SWA must promptly provide
written notification to the employer to
cure the deficiencies with a copy to the
CO. An employer’s failure to provide
housing that complies with the appli-
cable standards will result in either a
denial of a pending Application for Tem-
porary Employment Certification or rev-
ocation of the temporary labor certifi-
cation granted under this subpart.

(e) Workers’ compensation. (1) The em-
ployer must provide workers’ com-
pensation insurance coverage in com-
pliance with State law covering injury
and disease arising out of and in the
course of the worker’s employment. If
the type of employment for which the
certification is sought is not covered
by or is exempt from the State’s work-
ers’ compensation law, the employer
must provide, at no cost to the worker,
insurance covering injury and disease
arising out of and in the course of the
worker’s employment that will provide
benefits at least equal to those pro-
vided under the State workers’ com-
pensation law for other comparable
employment.

(2) Prior to issuance of the temporary
labor certification, the employer must
provide the CO with proof of workers’
compensation insurance coverage
meeting the requirements of this para-
graph, including the name of the insur-
ance carrier, the insurance policy num-
ber, and proof of insurance for the
dates of need, or, if appropriate, proof
of State law coverage.

(f) Employer-provided items. The em-
ployer must provide to the worker,
without charge or deposit charge, all
tools, supplies, and equipment required
to perform the duties assigned.

(g) Meals. The employer either must
provide each worker with three meals a
day or must furnish free and conven-
ient cooking and kitchen facilities to
the workers that will enable the work-
ers to prepare their own meals. Where
the employer provides the meals, the
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job offer must state the charge, if any,
to the worker for such meals. The
amount of meal charges is governed by
§655.173.

(h) Transportation; daily subsistence—
(1) Transportation to place of employ-
ment. If the employer has not pre-
viously advanced such transportation
and subsistence costs to the worker or
otherwise provided such transportation
or subsistence directly to the worker
by other means and if the worker com-
pletes 50 percent of the work contract
period, the employer must pay the
worker for reasonable costs incurred by
the worker for transportation and
daily subsistence from the place from
which the worker has come to work for
the employer, whether in the U.S. or
abroad to the place of employment.
When it is the prevailing practice of
non-H-2A agricultural employers in the
occupation in the area to do so, or
when the employer extends such bene-
fits to similarly situated H-2A work-
ers, the employer must advance the re-
quired transportation and subsistence
costs (or otherwise provide them) to
workers in corresponding employment
who are traveling to the employer’s
worksite. The amount of the transpor-
tation payment must be no less (and is
not required to be more) than the most
economical and reasonable common
carrier transportation charges for the
distances involved. The amount of the
daily subsistence payment must be at
least as much as the employer would
charge the worker for providing the
worker with three meals a day during
employment (if applicable), but in no
event less than the amount permitted
under §655.173(a). Note that the FLSA
applies independently of the H-2A re-
quirements and imposes obligations on
employers regarding payment of wages.

(2) Transportation from place of em-
ployment. If the worker completes the
work contract period, or if the em-
ployee is terminated without cause,
and the worker has no immediate sub-
sequent H-2A employment, the em-
ployer must provide or pay for the
worker’s transportation and daily sub-
sistence from the place of employment
to the place from which the worker,
disregarding intervening employment,
departed to work for the employer. If
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the worker has contracted with a sub-
sequent employer who has not agreed
in such work contract to provide or
pay for the worker’s transportation
and daily subsistence expenses from
the employer’s worksite to such subse-
quent employer’s worksite, the em-
ployer must provide or pay for such ex-
penses. If the worker has contracted
with a subsequent employer who has
agreed in such work contract to pro-
vide or pay for the worker’s transpor-
tation and daily subsistence expenses
from the employer’s worksite to such
subsequent employer’s worksite, the
subsequent employer must provide or
pay for such expenses. The employer is
not relieved of its obligation to provide
or pay for return transportation and
subsistence if an H-2A worker is dis-
placed as a result of the employer’s
compliance with the 50 percent rule as
described in §655.135(d) of this subpart
with respect to the referrals made after
the employer’s date of need.

(3) Transportation between living quar-
ters and worksite. The employer must
provide transportation between hous-
ing provided or secured by the em-
ployer and the employer’s worksite at
no cost to the worker.

(4) Employer-provided transportation.
All employer-provided transportation
must comply with all applicable Fed-
eral, State or local laws and regula-
tions, and must provide, at a min-
imum, the same transportation safety
standards, driver licensure, and vehicle
insurance as required under 29 U.S.C.
1841 and 29 CFR 500.1056 and 29 CFR
500.120 to 500.128. If workers’ compensa-
tion is used to cover transportation, in
lieu of vehicle insurance, the employer
must either ensure that the workers’
compensation covers all travel or that
vehicle insurance exists to provide cov-
erage for travel not covered by work-
ers’ compensation and they must have
property damage insurance.

(1) Three-fourths guarantee—(1) Offer
to worker. The employer must guar-
antee to offer the worker employment
for a total number of work hours equal
to at least three-fourths of the work-
days of the total period beginning with
the first workday after the arrival of
the worker at the place of employment
or the advertised contractual first date
of need, whichever is later, and ending
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on the expiration date specified in the
work contract or in its extensions, if
any.

(i) For purposes of this paragraph a
workday means the number of hours in
a workday as stated in the job order
and excludes the worker’s Sabbath and
Federal holidays. The employer must
offer a total number of hours to ensure
the provision of sufficient work to
reach the three-fourths guarantee. The
work hours must be offered during the
work period specified in the work con-
tract, or during any modified work
contract period to which the worker
and employer have mutually agreed
and that has been approved by the CO.

(ii) The work contract period can be
shortened by agreement of the parties
only with the approval of the CO. In
the event the worker begins working
later than the specified beginning date
of the contract, the guarantee period
begins with the first workday after the
arrival of the worker at the place of
employment, and continues until the
last day during which the work con-
tract and all extensions thereof are in
effect.

(iii) Therefore, if, for example, a
work contract is for a 10-week period,
during which a normal workweek is
specified as 6 days a week, 8 hours per
day, the worker would have to be guar-
anteed employment for at least 360
hours (10 weeks x 48 hours/week = 480
hours x 75 percent = 360). If a Federal
holiday occurred during the 10-week
span, the 8 hours would be deducted
from the total hours for the work con-
tract, before the guarantee is cal-
culated. Continuing with the above ex-
ample, the worker would have to be
guaranteed employment for 354 hours
(10 weeks x 48 hours/week = 480 hours —
8 hours (Federal holiday) x 75 percent =
354 hours).

(iv) A worker may be offered more
than the specified hours of work on a
single workday. For purposes of meet-
ing the guarantee, however, the worker
will not be required to work for more
than the number of hours specified in
the job order for a workday, or on the
worker’s Sabbath or Federal holidays.
However, all hours of work actually
performed may be counted by the em-
ployer in calculating whether the pe-
riod of guaranteed employment has
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been met. If during the total work con-
tract period the employer affords the
U.S. or H-2A worker less employment
than that required under this para-
graph, the employer must pay such
worker the amount the worker would
have earned had the worker, in fact,
worked for the guaranteed number of
days. An employer will not be consid-
ered to have met the work guarantee if
the employer has merely offered work
on three-fourths of the workdays if
each workday did not consist of a full
number of hours of work time as speci-
fied in the job order.

(2) Guarantee for piece rate paid work-
er. If the worker is paid on a piece rate
basis, the employer must use the work-
er’s average hourly piece rate earnings
or the required hourly wage rate,
whichever is higher, to calculate the
amount due under the guarantee.

(3) Failure to work. Any hours the
worker fails to work, up to a maximum
of the number of hours specified in the
job order for a workday, when the
worker has been offered an opportunity
to work in accordance with paragraph
(i)(1) of this section, and all hours of
work actually performed (including
voluntary work over 8 hours in a work-
day or on the worker’s Sabbath or Fed-
eral holidays), may be counted by the
employer in calculating whether the
period of guaranteed employment has
been met. An employer seeking to cal-
culate whether the number of hours
has been met must maintain the pay-
roll records in accordance with this
subpart.

(4) Displaced H-2A worker. The em-
ployer is not liable for payment of the
three-fourths guarantee to an H-2A
worker whom the CO certifies is dis-
placed because of the employer’s com-
pliance with the 50 percent rule de-
scribed in §655.135(d) with respect to re-
ferrals made during that period.

(5) Obligation to provide housing and
meals. Notwithstanding the three-
fourths guarantee contained in this
section, employers are obligated to
provide housing and meals in accord-
ance with paragraphs (d) and (g) of this
section for each day of the contract pe-
riod up until the day the workers de-
part for other H-2A employment, de-
part to the place outside of the U.S.
from which the worker came, or, if the
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worker voluntarily abandons employ-
ment or is terminated for cause, the
day of such abandonment or termi-
nation.

(j) Earnings records. (1) The employer
must keep accurate and adequate
records with respect to the workers’
earnings, including but not limited to
field tally records, supporting sum-
mary payroll records, and records
showing the nature and amount of the
work performed; the number of hours
of work offered each day by the em-
ployer (broken out by hours offered
both in accordance with and over and
above the three-fourths guarantee at
paragraph (i)(3) of this section); the
hours actually worked each day by the
worker; the time the worker began and
ended each workday; the rate of pay
(both piece rate and hourly, if applica-
ble); the worker’s earnings per pay pe-
riod; the worker’s home address; and
the amount of and reasons for any and
all deductions taken from the worker’s
wages.

(2) BEach employer must keep the
records required by this part, including
field tally records and supporting sum-
mary payroll records, safe and acces-
sible at the place or places of employ-
ment, or at one or more established
central recordkeeping offices where
such records are customarily main-
tained. All records must be available
for inspection and transcription by the
Secretary or a duly authorized and des-
ignated representative, and by the
worker and representatives designated
by the worker as evidenced by appro-
priate documentation (an Entry of Ap-
pearance as Attorney or Representa-
tive, Form G-28, signed by the worker,
or an affidavit signed by the worker
confirming such representation).
Where the records are maintained at a
central recordkeeping office, other
than in the place or places of employ-
ment, such records must be made avail-
able for inspection and copying within
72 hours following notice from the Sec-
retary, or a duly authorized and des-
ignated representative, and by the
worker and designated representatives
as described in this paragraph.

(3) To assist in determining whether
the three-fourths guarantee in para-
graph (i) of this section has been met,
if the number of hours worked by the
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worker on a day during the work con-
tract period is less than the number of
hours offered, as specified in the job
offer, the records must state the reason
or reasons therefore.

(4) The employer must retain the
records for not less than 3 years after
the date of the certification.

(k) Hours and earnings statements. The
employer must furnish to the worker
on or before each payday in one or
more written statements the following
information:

(1) The worker’s total earnings for
the pay period;

(2) The worker’s hourly rate and/or
piece rate of pay;

(3) The hours of employment offered
to the worker (showing offers in ac-
cordance with the three-fourths guar-
antee as determined in paragraph (i) of
this section, separate from any hours
offered over and above the guarantee);

(4) The hours actually worked by the
worker;

(5) An itemization of all deductions
made from the worker’s wages;

(6) If piece rates are used, the units
produced daily;

(7) Beginning and ending dates of the
pay period; and

(8) The employer’s name, address and
FEIN.

(1) Rates of pay. If the worker is paid
by the hour, the employer must pay
the worker at least the AEWR, the pre-
vailing hourly wage rate, the pre-
vailing piece rate, the agreed-upon col-
lective bargaining rate, or the Federal
or State minimum wage rate, in effect
at the time work is performed, which-
ever is highest, for every hour or por-
tion thereof worked during a pay pe-
riod.

(1) The offered wage may not be
based on commission, bonuses, or other
incentives, unless the employer guar-
antees a wage paid on a weekly, semi-
monthly, or monthly basis that equals
or exceeds the AEWR, prevailing hour-
ly wage or piece rate, the legal Federal
or State minimum wage, or any
agreed-upon collective bargaining rate,
whichever is highest; or

(2) If the worker is paid on a piece
rate basis and at the end of the pay pe-
riod the piece rate does not result in
average hourly piece rate earnings dur-
ing the pay period at least equal to the
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amount the worker would have earned
had the worker been paid at the appro-
priate hourly rate:

(i) The worker’s pay must be supple-
mented at that time so that the work-
er’s earnings are at least as much as
the worker would have earned during
the pay period if the worker had in-
stead been paid at the appropriate
hourly wage rate for each hour worked;

(ii) The piece rate must be no less
than the piece rate prevailing for the
activity in the area of intended em-
ployment; and

(iii) If the employer who pays by the
piece rate requires one or more min-
imum productivity standards of work-
ers as a condition of job retention, such
standards must be specified in the job
offer and be no more than those re-
quired by the employer in 1977, unless
the OFLC Administrator approves a
higher minimum, or, if the employer
first applied for H-2A temporary labor
certification after 1977, such standards
must be no more than those normally
required (at the time of the first Appli-
cation for Temporary Employment Certifi-
cation) by other employers for the ac-
tivity in the area of intended employ-
ment.

(m) Frequency of pay. The employer
must state in the job offer the fre-
quency with which the worker will be
paid, which must be at least twice
monthly or according to the prevailing
practice in the area of intended em-
ployment, whichever is more frequent.
Employers must pay wages when due.

(n) Abandonment of employment or ter-
mination for cause. If the worker volun-
tarily abandons employment before the
end of the contract period, or is termi-
nated for cause, and the employer noti-
fies the NPC, and DHS in the case of an
H-2A worker, in writing or by any
other method specified by the Depart-
ment or DHS in a manner specified in
a notice published in the FEDERAL REG-
ISTER not later than 2 working days
after such abandonment occurs, the
employer will not be responsible for
providing or paying for the subsequent
transportation and subsistence ex-
penses of that worker under this sec-
tion, and that worker is not entitled to
the three-fourths guarantee described
in paragraph (i) of this section. Aban-
donment will be deemed to begin after

513



§655.122

a worker fails to report for work at the
regularly scheduled time for 5 consecu-
tive working days without the consent
of the employer.

(0) Contract impossibility. If, before the
expiration date specified in the work
contract, the services of the worker are
no longer required for reasons beyond
the control of the employer due to fire,
weather, or other Act of God that
makes the fulfillment of the contract
impossible, the employer may termi-
nate the work contract. Whether such
an event constitutes a contract impos-
sibility will be determined by the CO.
In the event of such termination of a
contract, the employer must fulfill a
three-fourths guarantee for the time
that has elapsed from the start of the
work contract to the time of its termi-
nation, as described in paragraph (i)(1)
of this section. The employer must
make efforts to transfer the worker to
other comparable employment accept-
able to the worker, consistent with ex-
isting immigration law, as applicable.
If such transfer is not affected, the em-
ployer must:

(1) Return the worker, at the employ-
er’s expense, to the place from which
the worker (disregarding intervening
employment) came to work for the em-
ployer, or transport the worker to the
worker’s next certified H-2A employer,
whichever the worker prefers;

(2) Reimburse the worker the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence ex-
penses to the place of employment; and

(3) Pay the worker for any costs in-
curred by the worker for transpor-
tation and daily subsistence to that
employer’s place of employment. Daily
subsistence must be computed as set
forth in paragraph (h) of this section.
The amount of the transportation pay-
ment must not be less (and is not re-
quired to be more) than the most eco-
nomical and reasonable common car-
rier transportation charges for the dis-
tances involved.

(p) Deductions. (1) The employer must
make all deductions from the worker’s
paycheck required by law. The job offer
must specify all deductions not re-
quired by law which the employer will
make from the worker’s paycheck. All
deductions must be reasonable. The
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employer may deduct the cost of the
worker’s transportation and daily sub-
sistence expenses to the place of em-
ployment which were borne directly by
the employer. In such circumstances,
the job offer must state that the work-
er will be reimbursed the full amount
of such deduction upon the worker’s
completion of 50 percent of the work
contract period. However, an employer
subject to the FLLSA may not make de-
ductions that would violate the FLSA.

(2) A deduction is not reasonable if it
includes a profit to the employer or to
any affiliated person. A deduction that
is primarily for the benefit or conven-
ience of the employer will not be recog-
nized as reasonable and therefore the
cost of such an item may not be in-
cluded in computing wages. The wage
requirements of §655.120 will not be
met where undisclosed or unauthorized
deductions, rebates, or refunds reduce
the wage payment made to the em-
ployee below the minimum amounts
required under this subpart, or where
the employee fails to receive such
amounts free and clear because the em-
ployee kicks back directly or indi-
rectly to the employer or to another
person for the employer’s benefit the
whole or part of the wage delivered to
the employee. The principles applied in
determining whether deductions are
reasonable and payments are received
free and clear, and the permissibility of
deductions for payments to third per-
sons are explained in more detail in 29
CFR part 531.

(q) Disclosure of work contract. The
employer must provide to an H-2A
worker no later than the time at which
the worker applies for the visa, or to a
worker in corresponding employment
no later than on the day work com-
mences, a copy of the work contract
between the employer and the worker
in a language understood by the work-
er as necessary or reasonable. For an
H-2A worker going from an H-2A em-
ployer to a subsequent H-2A employer,
the copy must be provided no later
than the time an offer of employment
is made by the subsequent H-2A em-
ployer. At a minimum, the work con-
tract must contain all of the provisions
required by this section. In the absence
of a separate, written work contract
entered into between the employer and
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the worker, the required terms of the
job order and the certified Application
for Temporary Employment Certification
will be the work contract.

APPLICATION FOR TEMPORARY EMPLOY-
MENT CERTIFICATION FILING PROCE-
DURES

§655.130 Application filing
ments.

require-

All agricultural employers who de-
sire to hire H-2A foreign agricultural
workers must apply for a certification
from the Secretary by filing an Appli-
cation for Temporary Employment Certifi-
cation with the NPC designated by the
OFLC Administrator. The following
section provides the procedures em-
ployers must follow when filing.

(a) What to file. An employer, whether
individual, association, or an H-2ALC,
that desires to apply for temporary em-
ployment certification of one or more
nonimmigrant foreign workers must
file a completed Application for Tem-
porary Employment Certification form
and, unless a specific exemption ap-
plies, a copy of Form ETA-790, sub-
mitted to the SWA serving the area of
intended employment, as set forth in
§655.121(a).

(b) Timeliness. A completed Applica-
tion for Temporary Employment Certifi-
cation must be filed no less than 45 cal-
endar days before the employer’s date
of need.

(c) Location and method of filing. The
employer may send the Application for
Temporary Employment Certification and
all required supporting documentation
by U.S. Mail or private mail courier to
the NPC. The Department will publish
a Notice in the FEDERAL REGISTER
identifying the address(es), and any fu-
ture address changes, to which Applica-
tions for Temporary Employment Certifi-
cation must be mailed, and will also
post these addresses on the OFLC
Internet Web site at http://
www.foreignlaborcert.doleta.gov/. The
Department may also require Applica-
tions for Temporary Employment Certifi-
cation, at a future date, to be filed elec-
tronically in addition to or instead of
by mail, notice of which will be pub-
lished in the FEDERAL REGISTER.

(d) Original signature. The Application
for Temporary Employment Certification
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must bear the original signature of the
employer (and that of the employer’s
authorized attorney or agent if the em-
ployer is represented by an attorney or
agent). An association filing a master
application as a joint employer may
sign on behalf of its employer mem-
bers. An association filing as an agent
may not sign on behalf of its members
but must obtain each member’s signa-
ture on each Application for Temporary
Employment Certification prior to filing.

(e) Information received in the
course of processing Applications for
Temporary Employment Certification and
program integrity measures such as
audits may be forwarded from OFLC to
Wage and Hour Division (WHD) for en-
forcement purposes.

§655.131 Association filing
ments.

If an association files an Application
for Temporary Employment Certification,
in addition to complying with all the
assurances, guarantees, and other re-
quirements contained in this subpart
and in part 653, subpart F, of this chap-
ter, the following requirements also
apply.

(a) Individual applications. Associa-
tions of agricultural employers may
file an Application for Temporary Em-
ployment Certification for H-2A workers
as a sole employer, a joint employer, or
agent. The association must identify in
the Application for Temporary Employ-
ment Certification in what capacity it is
filing. The association must retain doc-
umentation substantiating the em-
ployer or agency status of the associa-
tion and be prepared to submit such
documentation in response to a Notice
of Deficiency from the CO prior to
issuing a Final Determination, or in
the event of an audit.

(b) Master applications. An association
may file a master application on behalf
of its employer-members. The master
application is available only when the
association is filing as a joint em-
ployer. An association may submit a
master application covering the same
occupation or comparable work avail-
able with a number of its employer-
members in multiple areas of intended
employment, just as though all of the
covered employers were in fact a single
employer, as long as a single date of

require-
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need is provided for all workers re-
quested by the Application for Tem-
porary Employment Certification and all
employer-members are located in no
more than two contiguous States. The
association must identify on the Appli-
cation for Temporary Employment Certifi-
cation by name, address, total number
of workers needed, and the crops and
agricultural work to be performed,
each employer that will employ H-2A
workers. The association, as appro-
priate, will receive a certified Applica-
tion for Temporary Employment Certifi-
cation that can be copied and sent to
the United States Citizenship and Im-
migration Services (USCIS) with each
employer-member’s petition.

§655.132 H-2A labor contractor (H-
2ALC) filing requirements.

If an H-2ALC intends to file an Appli-
cation for Temporary Employment Certifi-
cation, the H-2ALC must meet all of
the requirements of the definition of
employer in §655.103(b), and comply
with all the assurances, guarantees,
and other requirements contained in
this part, including Assurances and Ob-
ligations of H-2A Employers, and in
part 6563, subpart F, of this chapter.

(a) Scope of H-2ALC Applications. An
Application for Temporary Employment
Certification filed by an H-2ALC must
be limited to a single area of intended
employment in which the fixed-site
employer(s) to whom an H-2ALC is fur-
nishing employees will be utilizing the
employees.

(b) Required information and submis-
sions. An H-2ALC must include in or
with its Application for Temporary Em-
ployment Certification the following:

(1) The name and location of each
fixed-site agricultural business to
which the H-2ALC expects to provide
H-2A workers, the expected beginning
and ending dates when the H-2ALC will
be providing the workers to each fixed
site, and a description of the crops and
activities the workers are expected to
perform at such fixed site.

(2) A copy of the Migrant and Sea-
sonal Agricultural Worker Protection
Act (MSPA) Farm Labor Contractor
(FLC) Certificate of Registration, if re-
quired under MSPA at 29 U.S.C. 1801 et
seq., identifying the specific farm labor
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contracting activities the H-2ALC is
authorized to perform as an FLC.

(3) Proof of its ability to discharge fi-
nancial obligations under the H-2A
program by including with the Applica-
tion for Temporary Employment Certifi-
cation the original surety bond as re-
quired by 29 CFR 501.9. The bond docu-
ment must clearly identify the issuer,
the name, address, phone number, and
contact person for the surety, and pro-
vide the amount of the bond (as cal-
culated pursuant to 29 CFR 501.9) and
any identifying designation used by the
surety for the bond.

(4) Copies of the fully-executed work
contracts with each fixed-site agricul-
tural business identified under para-
graph (b)(1) of this section.

(6) Where the fixed-site agricultural
business will provide housing or trans-
portation to the workers, proof that:

(i) All housing used by workers and
owned, operated or secured by the
fixed-site agricultural business com-
plies with the applicable standards as
set forth in §655.122(d) and certified by
the SWA; and

(ii) All transportation between the
worksite and the workers’ living quar-
ters that is provided by the fixed-site
agricultural business complies with all
applicable Federal, State, or local laws
and regulations and must provide, at a
minimum, the same vehicle safety
standards, driver licensure, and vehicle
insurance as required under 29 U.S.C.
1841 and 29 CFR 500.105 and 500.120 to
500.128, except where workers’ com-
pensation is used to cover such trans-
portation as described in §655.125(h).

§655.133 Requirements for agents.

(a) An agent filing an Application for
Temporary Employment Certification on
behalf of an employer must provide a
copy of the agent agreement or other
document demonstrating the agent’s
authority to represent the employer.

(b) In addition the agent must pro-
vide a copy of the MSPA FLC Certifi-
cate of Registration, if required under
MSPA at 29 U.S.C. 1801 et seq., identi-
fying the specific farm labor con-
tracting activities the agent is author-
ized to perform.
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§655.134 Emergency situations.

(a) Waiver of time period. The CO may
waive the time period for filing for em-
ployers who did not make use of tem-
porary alien agricultural workers dur-
ing the prior year’s agricultural season
or for any employer that has other
good and substantial cause (which may
include unforeseen changes in market
conditions), provided that the CO has
sufficient time to test the domestic
labor market on an expedited basis to
make the determinations required by
§655.100.

(b) Employer requirements. The em-
ployer requesting a waiver of the re-
quired time period must concurrently
submit to the NPC and to the SWA
serving the area of intended employ-
ment a completed Application for Tem-
porary Employment Certification, a com-
pleted job order on the Form ETA-790,
and a statement justifying the request
for a waiver of the time period require-
ment. The statement must indicate
whether the waiver request is due to
the fact that the employer did not use
H-2A workers during the prior agricul-
tural season or whether the request is
for good and substantial cause. If the
waiver is requested for good and sub-
stantial cause, the employer’s state-
ment must also include detailed infor-
mation describing the good and sub-
stantial cause which has necessitated
the waiver request. Good and substan-
tial cause may include, but is not lim-
ited to, the substantial loss of U.S.
workers due to weather-related activi-
ties or other reasons, unforeseen events
affecting the work activities to be per-
formed, pandemic health issues, or
similar conditions.

(c) Processing of emergency applica-
tions. The CO will process emergency
Applications for Temporary Employment
Certification in a manner consistent
with the provisions set forth in
§§655.140 through 655.145 and make a de-
termination on the Application for Tem-
porary Employment Certification in ac-
cordance with §§655.160 through 655.167.
The CO may advise the employer in
writing that the certification cannot
be granted because, pursuant to para-
graph (a) of this section, the request
for emergency filing was not justified
and/or there is not sufficient time to
test the availability of U.S. workers
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such that the CO can make a deter-
mination on the Application for Tem-
porary Employment Certification in ac-
cordance with §655.161. Such notifica-
tion will so inform the employer using
the procedures applicable to a denial of
certification set forth in §655.164.

§655.135 Assurances and obligations
of H-2A employers.

An employer seeking to employ H-2A
workers must agree as part of the Ap-
plication for Temporary Employment Cer-
tification and job offer that it will abide
by the requirements of this subpart
and make each of the following addi-
tional assurances:

(a) Non-discriminatory hiring practices.
The job opportunity is, and through
the period set forth in paragraph (d) of
this section must continue to be, open
to any qualified U.S. worker regardless
of race, color, national origin, age, sex,
religion, handicap, or citizenship. Re-
jections of any U.S. workers who ap-
plied or apply for the job must be only
for lawful, job-related reasons, and
those not rejected on this basis have
been or will be hired. In addition, the
employer has and will continue to re-
tain records of all hires and rejections
as required by §655.167.

(b) No strike or lockout. The worksite
for which the employer is requesting
H-2A certification does not currently
have workers on strike or being locked
out in the course of a labor dispute.

(c) Recruitment requirements. The em-
ployer has and will continue to cooper-
ate with the SWA by accepting refer-
rals of all eligible U.S. workers who
apply (or on whose behalf an Applica-
tion for Temporary Employment Certifi-
cation is made) for the job opportunity
until the end of the period as specified
in paragraph (d) of this section and
must independently conduct the posi-
tive recruitment activities, as specified
in §655.154, until the date on which the
H-2A workers depart for the place of
work. Unless the SWA is informed in
writing of a different date, the date
that is the third day preceding the em-
ployer’s first date of need will be deter-
mined to be the date the H-2A workers
departed for the employer’s place of
business.

517



§655.135

(d) Fifty percent rule. From the time
the foreign workers depart for the em-
ployer’s place of employment, the em-
ployer must provide employment to
any qualified, eligible U.S. worker who
applies to the employer until 50 per-
cent of the period of the work contract
has elapsed. Start of the work contract
timeline is calculated from the first
date of need stated on the Application
for Temporary Employment Certification,
under which the foreign worker who is
in the job was hired. This provision
will not apply to any employer who
certifies to the CO in the Application for
Temporary Employment Certification that
the employer:

(1) Did not, during any calendar quar-
ter during the preceding calendar year,
use more than 500 man-days of agricul-
tural labor, as defined in sec. 203(u) of
Title 29;

(2) Is not a member of an association
which has petitioned for certification
under this subpart for its members; and

(3) Has not otherwise associated with
other employers who are petitioning
for temporary foreign workers under
this subpart.

(e) Compliance with applicable laws.
During the period of employment that
is the subject of the Application for
Temporary Employment Certification, the
employer must comply with all appli-
cable Federal, State and local laws and
regulations, including health and safe-
ty laws. In compliance with such laws,
including the William Wilberforce
Trafficking Victims Protection Reau-
thorization Act of 2008, Pub. L. 110-457,
18 U.S.C. 1592(a), the employer may not
hold or confiscate workers’ passports,
visas, or other immigration documents.
H-2A employers may also be subject to
the FLSA. The FLSA operates inde-
pendently of the H-2A program and has
specific requirements that address pay-
ment of wages, including deductions
from wages, the payment of Federal
minimum wage and payment of over-
time.

(f) Job opportunity is full-time. The job
opportunity is a full-time temporary
position, calculated to be at least 35
hours per work week.

(g) No recent or future layoffs. The em-
ployer has not laid off and will not lay
off any similarly employed U.S. worker
in the occupation that is the subject of
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the Application for Temporary Employ-
ment Certification in the area of in-
tended employment except for lawful,
job-related reasons within 60 days of
the date of need, or if the employer has
laid off such workers, it has offered the
job opportunity that is the subject of
the Application for Temporary Employ-
ment Certification to those laid-off U.S.
worker(s) and the U.S. worker(s) re-
fused the job opportunity, was rejected
for the job opportunity for lawful, job-
related reasons, or was hired. A layoff
for lawful, job-related reasons such as
lack of work or the end of the growing
season is permissible if all H-2A work-
ers are laid off before any U.S. worker
in corresponding employment.

(h) No unfair treatment. The employer
has not and will not intimidate, threat-
en, restrain, coerce, blacklist, dis-
charge or in any manner discriminate
against, and has not and will not cause
any person to intimidate, threaten, re-
strain, coerce, blacklist, or in any
manner discriminate against, any per-
son who has:

(1) Filed a complaint under or related
to 8 U.S.C. 1188, or this subpart or any
other Department regulation promul-
gated thereunder;

(2) Instituted or caused to be insti-
tuted any proceeding under or related
to 8 U.S.C. 1188 or this subpart or any
other Department regulation promul-
gated thereunder;

(3) Testified or is about to testify in
any proceeding under or related to 8
U.S.C. 1188 or this subpart or any other
Department regulation promulgated
thereunder;

(4) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to 8 U.S.C. 1188
or this subpart or any other Depart-
ment regulation promulgated there-
under; or

(5) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by 8 U.S.C. 1188 or
this subpart or any other Department
regulation promulgated thereunder.

(i) Notify workers of duty to leave
United States. (1) The employer must in-
form H-2A workers of the requirement
that they leave the U.S. at the end of
the period certified by the Department
or separation from the employer,
whichever is earlier, as required under
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paragraph (i)(2) of this section, unless
the H-2A worker is being sponsored by
another subsequent H-2A employer.

(2) As defined further in DHS regula-
tions, a temporary labor certification
limits the validity period of an H-2A
petition, and therefore, the authorized
period of stay for an H-2A worker. See
8 CFR 214.2(h)(5)(vii) A foreign worker
may not remain beyond his or her au-
thorized period of stay, as determined
by DHS, nor beyond separation from
employment prior to completion of the
H-2A contract, absent an extension or
change of such worker’s status under
DHS regulations. See 8 CFR
214.2(h)(5)(viii)(B).

(j) Comply with the prohibition against
employees paying fees. The employer and
its agents have not sought or received
payment of any Kkind from any em-
ployee subject to 8 U.S.C. 1188 for any
activity related to obtaining H-2A
labor certification, including payment
of the employer’s attorneys’ fees, appli-
cation fees, or recruitment costs. For
purposes of this paragraph, payment
includes, but is not limited to, mone-
tary payments, wage concessions (in-
cluding deductions from wages, salary,
or benefits), kickbacks, bribes, trib-
utes, in kind payments, and free labor.
This provision does not prohibit em-
ployers or their agents from receiving
reimbursement for costs that are the
responsibility and primarily for the
benefit of the worker, such as govern-
ment-required passport fees.

(k) Contracts with third parties comply
with prohibitions. The employer has
contractually forbidden any foreign
labor contractor or recruiter (or any
agent of such foreign labor contractor
or recruiter) whom the employer en-
gages, either directly or indirectly, in
international recruitment of H-2A
workers to seek or receive payments or
other compensation from prospective
employees. This documentation is to be
made available upon request by the CO
or another Federal party.

(1) Notice of worker rights. The em-
ployer must post and maintain in a
conspicuous location at the place of
employment, a poster provided by the
Secretary in English, and, to the ex-
tent necessary, any language common
to a significant portion of the workers
if they are not fluent in English, which

§655.141

sets out the rights and protections for
workers employed pursuant to 8 U.S.C.
1188.

PROCESSING OF APPLICATIONS FOR TEM-
PORARY EMPLOYMENT CERTIFICATION

§655.140 Review of applications.

(a) NPC review. The CO will promptly
review the Application for Temporary
Employment Certification and job order
for compliance with all applicable pro-
gram requirements, including compli-
ance with the requirements set forth in
this subpart.

(b) Mailing and postmark requirements.
Any notice or request sent by the CO(s)
to an employer requiring a response
will be sent using the provided address
via traditional methods to assure next
day delivery. The employer’s response
to such a notice or request must be
filed using traditional methods to as-
sure next day delivery and be sent by
the date due or the next business day if
the due date falls on a Sunday or Fed-
eral Holiday.

§655.141 Notice of deficiency.

(a) Notification timeline. If the CO de-
termines the Application for Temporary
Employment Certification or job order
are incomplete, contain errors or inac-
curacies, or do not meet the require-
ments set forth in this subpart, the CO
will notify the employer within 7 cal-
endar days of the CO’s receipt of the
Application for Temporary Employment
Certification. A copy of this notification
will be sent to the SWA serving the
area of intended employment.

(b) Notice content. The notice will:

(1) State the reason(s) why the Appli-
cation for Temporary Employment Certifi-
cation or job order fails to meet the cri-
teria for acceptance;

(2) Offer the employer an opportunity
to submit a modified Application for
Temporary Employment Certification or
job order within 5 business days from
date of receipt stating the modification
that is needed for the CO to issue the
Notice of Acceptance;

(3) Except as provided for under the
expedited review or de novo adminis-
trative hearing provisions of this sec-
tion, state that the CO’s determination
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on whether to grant or deny the Appli-
cation for Temporary Employment Certifi-
cation will be made no later than 30 cal-
endar days before the date of need, pro-
vided that the employer submits the
requested modification to the Applica-
tion for Temporary Employment Certifi-
cation within 5 business days and in a
manner specified by the CO;

(4) Offer the employer an opportunity
to request an expedited administrative
review or a de novo administrative
hearing before an ALJ of the Notice of
Deficiency. The notice will state that
in order to obtain such a review or
hearing, the employer, within 5 busi-
ness days of the receipt of the notice,
must file by facsimile or other means
normally assuring next day delivery a
written request to the Chief ALJ of
DOL and simultaneously serve a copy
on the CO. The notice will also state
that the employer may submit any
legal arguments that the employer be-
lieves will rebut the basis of the CO’s
action; and

(5) State that if the employer does
not comply with the requirements of
§655.142 or request an expedited admin-
istrative review or a de novo hearing
before an ALJ within 5 business days
the CO will deny the Application for
Temporary  Employment  Certification.
That denial is final cannot be appealed
and the Department will not further
consider that Application for Temporary
Employment Certification.

(c) Appeal from Notice of Deficiency.
The employer may timely request an
expedited administrative review or de
novo hearing before an ALJ by fol-
lowing the procedures set forth in
§655.171.

§655.142 Submission of modified appli-
cations.

(a) Submission requirements and certifi-
cation delays. If the employer chooses
to submit a modified Application for
Temporary Employment Certification, the
CO’s Final Determination will be post-
poned by 1 calendar day for each day
that passes beyond the 5 business-day
period allowed under §655.141(b) to sub-
mit a modified Application for Tem-
porary Employment Certification, up to
maximum of 5 days. The Application for
Temporary Employment Certification will
be deemed abandoned if the employer
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does not submit a modified Application
for Temporary Employment Certification
within 12 calendar days after the notice
of deficiency was issued.

(b) Provisions for denial of modified Ap-
plication for Temporary Employment Cer-
tification. If the modified Application for
Temporary Employment Certification is
not approved, the CO will deny the Ap-
plication for Temporary Employment Cer-
tification in accordance with the labor
certification determination provisions
in §655.164.

(c) Appeal from denial of modified Ap-
plication for Temporary Employment Cer-
tification. The procedures for appealing
a denial of a modified Application for
Temporary Employment Certification are
the same as for a non-modified Applica-
tion for Temporary Employment Certifi-
cation as long as the employer timely
requests an expedited administrative
review or de novo hearing before an
ALJ by following the procedures set
forth in §655.171.

§655.143 Notice of acceptance.

(a) Notification timeline. When the CO
determines the Application for Tem-
porary Employment Certification and job
order are complete and meet the re-
quirements set forth in this subpart,
the CO will notify the employer within
7 calendar days of the CO’s receipt of
the Application for Temporary Employ-
ment Certification. A copy will be sent
to the SWA serving the area of in-
tended employment.

(b) Notice content. The notice must:

(1) Authorize conditional access to
the interstate clearance system and di-
rect the SWA to circulate a copy of the
job order to other such States the CO
determines to be potential sources of
U.S. workers;

(2) Direct the employer to engage in
positive recruitment of U.S. workers in
a manner consistent with §655.154 and
to submit a report of its positive re-
cruitment efforts as specified in
§655.156;

(3) State that positive recruitment is
in addition to and will occur during the
period of time that the job order is
being circulated by the SWA(s) for
interstate clearance under §655.150 of
this subpart and will terminate on the
actual date on which the H-2A workers
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depart for the place of work, or 3 cal-
endar days prior to the first date the
employer requires the services of the
H-2A workers, whichever occurs first;
and

(4) State that the CO will make a de-
termination either to grant or deny the
Application for Temporary Employment
Certification no later than 30 calendar
days before the date of need, except as
provided for under §655.144 for modified
Applications for Temporary Employment
Certification.

§655.144 Electronic job registry.

(a) Location of and placement in the
electronic job registry. Upon acceptance
of the Application for Temporary Employ-
ment Certification under §655.143, the CO
will promptly place for public examina-
tion a copy of the job order on an elec-
tronic job registry maintained by the
Department, including any required
modifications approved by the CO, as
specified in §655.142. This procedure
will be implemented once the Depart-
ment initiates operation of the reg-
istry.

(b) Length of posting on electronic job
registry. Unless otherwise provided, the
Department will keep the job order
posted on the Electronic Job Registry
until the end of 50 percent of the con-
tract period as set forth in §655.135(d).

§655.145 Amendments to applications
for temporary employment certifi-
cation.

(a) Increases in number of workers. The
Application for Temporary Employment
Certification may be amended at any
time before the CO’s certification de-
termination to increase the number of
workers requested in the initial Appli-
cation for Temporary Employment Certifi-
cation by not more than 20 percent (50
percent for employers requesting less
than 10 workers) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
by the CO only when the employer
demonstrates that the need for addi-
tional workers could not have been
foreseen, and the crops or commodities
will be in jeopardy prior to the expira-
tion of an additional recruitment pe-
riod. All requests for increasing the

§655.150

number of workers must be made in
writing.

(b) Minor changes to the period of em-
ployment. The Application for Temporary
Employment Certification may be amend-
ed to make minor changes in the total
period of employment. Changes will
not be effective until submitted in
writing and approved by the CO. In
considering whether to approve the re-
quest, the CO will review the reason(s)
for the request, determine whether the
reason(s) are on the whole justified,
and take into account the effect any
change(s) would have on the adequacy
of the underlying test of the domestic
labor market for the job opportunity.
An employer must demonstrate that
the change to the period of employ-
ment could not have been foreseen, and
the crops or commodities will be in
jeopardy prior to the expiration of an
additional recruitment period. If the
request is for a delay in the start date
and is made after workers have de-
parted for the employer’s place of
work, the CO may only approve the
change if the employer includes with
the request a written assurance signed
and dated by the employer that all
workers who are already traveling to
the job site will be provided housing
and subsistence, without cost to the
workers, until work commences. Upon
acceptance of an amendment, the CO
will submit to the SWA any necessary
modification to the job order.

POST-ACCEPTANCE REQUIREMENTS

§655.150 Interstate clearance of job
order.

(a) SWA posts in interstate clearance
system. The SWA must promptly place
the job order in interstate clearance to
all States designated by the CO. At a
minimum, the CO will instruct the
SWA to transmit a copy of its active
job order to all States listed in the job
order as anticipated worksites covering
the area of intended employment.

(b) Duration of posting. Each of the
SWASs to which the job order was trans-
mitted must keep the job order on its
active file until 50 percent of the con-
tract term has elapsed, and must refer
each qualified U.S. worker who applies
(or on whose behalf an application is
made) for the job opportunity.
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§655.151 Newspaper advertisements.

(a) The employer must place an ad-
vertisement (in a language other than
English, where the CO determines ap-
propriate) on 2 separate days, which
may be consecutive, one of which must
be a Sunday (except as provided in
paragraph (b) of this section), in a
newspaper of general circulation serv-
ing the area of intended employment
and is appropriate to the occupation
and the workers likely to apply for the
job opportunity. Newspaper advertise-
ments must satisfy the requirements
set forth in §655.152.

(b) If the job opportunity is located
in a rural area that does not have a
newspaper with a Sunday edition, the
CO may direct the employer, in place
of a Sunday edition, to advertise in the
regularly published daily edition with
the widest circulation in the area of in-
tended employment.

§655.152 Advertising requirements.

All advertising conducted to satisfy
the required recruitment activities
under §655.151 must meet the require-
ments set forth in this section and
must contain terms and conditions of
employment which are not less favor-
able than those offered to the H-2A
workers. All advertising must contain
the following information:

(a) The employer’s name, or in the
event that a master application will be
filed by an association, a statement in-
dicating that the name and location of
each member of the association can be
obtained from the SWA of the State in
which the advertisement is run;

(b) The geographic area of intended
employment with enough specificity to
apprise applicants of any travel re-
quirements and where applicants will
likely have to reside to perform the
services or labor;

(c) A description of the job oppor-
tunity for which certification is sought
with sufficient information to apprise
U.S. workers of services or labor to be
performed and the anticipated start
and end dates of employment of the job
opportunity;

(d) The wage offer, or in the event
that there are multiple wage offers
(such as where a master application
will be filed by an association and/or
where there are multiple crop activi-
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ties for a single employer), the range of
applicable wage offers and, where a
master application will be filed by an
association, a statement indicating
that the rate(s) applicable to each em-
ployer can be obtained from the SWA
of the State in which the advertise-
ment is run;

(e) The three-fourths guarantee spec-
ified in §655.122(i);

(f) If applicable, a statement that
work tools, supplies, and equipment
will be provided at no cost to the work-
er;

(g) A statement that housing will be
made available at no cost to workers,
including U.S. workers who cannot rea-
sonably return to their permanent resi-
dence at the end of each working day;

(h) A statement that transportation
and subsistence expenses to the work-
site will be provided by the employer
or paid by the employer upon comple-
tion of 50 percent of the work contract,
or earlier, if appropriate;

(i) A statement that the position is
temporary and a specification of the
total number of job openings the em-
ployer intends to fill;

(j) A statement directing applicants
to apply for the job opportunity at the
nearest office of the SWA in the State
in which the advertisement appeared.
Employers who wish to require inter-
views must conduct those interviews
by phone or provide a procedure for the
interviews to be conducted in the loca-
tion where the worker is being re-
cruited at little or no cost to the work-
er. Employers cannot provide potential
H-2A workers more favorable treat-
ment with respect to the requirement
and conduct of interviews; and

(k) Contact information for the ap-
plicable SWA and, if available, the job
order number.

§655.153 Contact with former U.S. em-
ployees.

The employer must contact, by mail
or other effective means, its former
U.S. workers (except those who were
dismissed for cause or who abandoned
the worksite) employed by the em-
ployer in the occupation at the place of
employment during the previous year
and solicit their return to the job. This
contact must occur during the period

522



Employment and Training Administration, Labor

of time that the job order is being cir-
culated by the SWA(s) for interstate
clearance and documentation sufficient
to prove contact must be maintained in
the event of an audit.

§655.154 Additional positive recruit-
ment.

(a) Where to conduct additional positive
recruitment. The employer must con-
duct positive recruitment within a
multistate region of traditional or ex-
pected labor supply where the CO finds
that there are a significant number of
qualified U.S. workers who, if re-
cruited, would be willing to make
themselves available for work at the
time and place needed.

(b) Additional requirements should be
comparable to non-H-2A employers in the
area. The CO will ensure that the ef-
fort, including the Ilocation(s) and
method(s) of the positive recruitment
required of the potential H-2A em-
ployer must be no less than the normal
recruitment efforts of non-H-2A agri-
cultural employers of comparable or
smaller size in the area of intended em-
ployment, and the kind and degree of
recruitment efforts which the potential
H-2A employer made to obtain foreign
workers.

(c) Nature of the additional positive re-
cruitment. The CO will describe the pre-
cise nature of the additional positive
recruitment but the employer will not
be required to conduct positive recruit-
ment in more than three States for
each area of intended employment list-
ed on the employer’s application.

(d) Proof of recruitment. The CO will
specify the documentation or other
supporting evidence that must be
maintained by the employer as proof
that the positive recruitment require-
ments were met.

§655.155 Referrals of U.S. workers.

SWAs may only refer for employment
individuals who have been apprised of
all the material terms and conditions
of employment and have indicated, by
accepting referral to the job oppor-
tunity, that he or she is qualified, able,
willing, and available for employment.

§655.156 Recruitment report.

(a) Requirements of a recruitment re-
port. The employer must prepare, sign,

§655.157

and date a written recruitment report.
The recruitment report must be sub-
mitted on a date specified by the CO in
the Notice of Acceptance set forth in
§6565.141 and contain the following in-
formation:

(1) Identify the name of each recruit-
ment source;

(2) State the name and contact infor-
mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the
disposition of each worker;

(3) Confirm that former U.S. employ-
ees were contacted and by what means;
and

(4) If applicable, for each U.S. worker
who applied for the position but was
not hired, explain the lawful job-re-
lated reason(s) for not hiring the U.S.
worker.

(b) Duty to update recruitment report.
The employer must continue to main-
tain the recruitment report throughout
the recruitment period including the 50
percent period. The updated report is
not to be automatically submitted to
the Department, but must be made
available in the event of a post-certifi-
cation audit or upon request by author-
ized representatives of the Secretary.

§655.157 Withholding of U.S. workers
prohibited.

(a) Filing a complaint. Any employer
who has reason to believe that a person
or entity has willfully and knowingly
withheld U.S. workers prior to the ar-
rival at the worksite of H-2A workers
in order to force the hiring of U.S.
workers during the recruitment period,
as set forth in §655.135(d), may submit
a written complaint to the CO. The
complaint must clearly identify the
person or entity who the employer be-
lieves has withheld the U.S. workers,
and must specify sufficient facts to
support the allegation (e.g., dates,
places, numbers and names of U.S.
workers) which will permit an inves-
tigation to be conducted by the CO.

(b) Duty to investigate. Upon receipt,
the CO must immediately investigate
the complaint. The investigation must
include interviews with the employer
who has submitted the complaint, the
person or entity named as responsible
for withholding the U.S. workers, and
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the individual U.S. workers whose
availability has purportedly been with-
held.

(c) Duty to suspend the recruitment pe-
riod. Where the CO determines, after
conducting the interviews required by
paragraph (b) of this section, that the
employer’s complaint is valid and jus-
tified, the CO will immediately suspend
the application of the 50 percent rule of
the recruitment period, as set forth in
§6565.135(d), to the employer. The CO’s
determination is the final decision of
the Secretary.

§655.158 Duration of positive recruit-
ment.

Except as otherwise noted, the obli-
gation to engage in positive recruit-
ment described in §§655.150 through
655.154 shall terminate on the date H-
2A workers depart for the employer’s
place of work. Unless the SWA is in-
formed in writing of a different date,
the date that is the third day preceding
the employer’s first date of need will be
determined to be the date the H-2A
workers departed for the employer’s
place of business.

LABOR CERTIFICATION DETERMINATIONS

§655.160 Determinations.

Except as otherwise noted in this sec-
tion, the CO will make a determination
either to grant or deny the Application
for Temporary Employment Certification
no later than 30 calendar days before
the date of need identified in the Appli-
cation for Temporary Employment Certifi-
cation. An Application for Temporary
Employment Certification that is modi-
fied under §655.142 or that otherwise
does not meet the requirements for cer-
tification in this subpart is not subject
to the 30-day timeframe for certifi-
cation.

§655.161 Criteria for certification.

(a) The criteria for certification in-
clude whether the employer has estab-
lished the need for the agricultural
services or labor to be performed on a
temporary or seasonal basis; complied
with the requirements of parts 6563 and
654 of this chapter; complied with all of
this subpart, including but not limited
to the timeliness requirements in
§6565.130(b); complied with the offered
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wage rate criteria in §655.120; made all
the assurances in §655.135; and met all
the recruitment obligations required
by §655.121 and §655.152.

(b) In making a determination as to
whether there are insufficient U.S.
workers to fill the employer’s job op-
portunity, the CO will count as avail-
able any U.S. worker referred by the
SWA or any U.S. worker who applied
(or on whose behalf an application is
made) directly to the employer, but
who was rejected by the employer for
other than a lawful job-related reason
or who has not been provided with a
lawful job-related reason for rejection
by the employer.

§655.162 Approved certification.

If temporary labor certification is
granted, the CO will send the certified
Application for Temporary Employment
Certification and a Final Determination
letter to the employer by means nor-
mally assuring next-day delivery and a
copy, if appropriate, to the employer’s
agent or attorney.

§655.163 Certification fee.

A determination by the CO to grant
an Application for Temporary Employ-
ment Certification in whole or in part
will include a bill for the required cer-
tification fees. Each employer of H-2A
workers under the Application for Tem-
porary Employment Certification (except
joint employer associations, which
may not be assessed a fee in addition to
the fees assessed to the members of the
association) must pay in a timely man-
ner a non-refundable fee upon issuance
of the certification granting the Appli-
cation for Temporary Employment Certifi-
cation (in whole or in part), as follows:

(a) Amount. The Application for Tem-
porary Employment Certification fee for
each employer receiving a temporary
agricultural labor certification is $100
plus $10 for each H-2A worker certified
under the Application for Temporary Em-
ployment Certification, provided that the
fee to an employer for each temporary
agricultural labor certification re-
ceived will be no greater than $1,000.
There is no additional fee to the asso-
ciation filing the Application for Tem-
porary Employment Certification. The
fees must be paid by check or money
order made payable to United States
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Department of Labor. In the case of an
agricultural association acting as a
joint employer applying on behalf of its
H-2A employer members, the aggregate
fees for all employers of H-2A workers
under the Application for Temporary Em-
ployment Certification must be paid by
one check or money order.

(b) Timeliness. Fees must be received
by the CO no more than 30 days after
the date of the certification. Non-pay-
ment or untimely payment may be
considered a substantial violation sub-
ject to the procedures in §655.182.

§655.164 Denied certification.

If temporary labor certification is de-
nied, the Final Determination letter
will be sent to the employer by means
normally assuring next-day delivery
and a copy, if appropriate, to the em-
ployer’s agent or attorney. The Final
Determination Letter will:

(a) State the reason(s) certification
is denied;

(b) Offer the applicant an oppor-
tunity to request an expedited adminis-
trative review, or a de novo adminis-
trative hearing before an ALJ, of the
denial. The notice must state that in
order to obtain such a review or hear-
ing, the employer, within 7 calendar
days of the date of the notice, must file
by facsimile (fax), or other means nor-
mally assuring next day delivery, a
written request to the Chief ALJ of
DOL (giving the address) and simulta-
neously serve a copy on the CO. The
notice will also state that the em-
ployer may submit any legal argu-
ments which the employer believes will
rebut the basis of the CO’s action; and

(c) State that if the employer does
not request an expedited administra-
tive judicial review or a de novo hear-
ing before an ALJ within the 7 cal-
endar days, the denial is final and the
Department will not further consider
that Application for Temporary Employ-
ment Certification.

§655.165

The CO may issue a partial certifi-
cation, reducing either the period of
need or the number of H-2A workers
being requested or both for certifi-
cation, based upon information the CO
receives during the course of proc-
essing the Application for Temporary

Partial certification.

§655.166

Employment Certification, an audit, or
otherwise. The number of workers cer-
tified will be reduced by one for each
referred U.S. worker who is able, will-
ing, and qualified, and who will be
available at the time and place needed
and has not been rejected for lawful
job-related reasons, to perform the
services or labor. If a partial labor cer-
tification is issued, the Final Deter-
mination letter will:

(a) State the reason(s) why either the
period of need and/or the number of H-
2A workers requested has been reduced;

(b) Offer the applicant an oppor-
tunity to request an expedited adminis-
trative review, or a de novo adminis-
trative hearing before an ALJ, of the
decision. The notice will state that in
order to obtain such a review or hear-
ing, the employer, within 7 calendar
days of the date of the notice, will file
by facsimile or other means normally
assuring next day delivery a written
request to the Chief ALJ of DOL (giv-
ing the address) and simultaneously
serve a copy on the CO. The notice will
also state that the employer may sub-
mit any legal arguments which the em-
ployer believes will rebut the basis of
the CO’s action; and

(c) State that if the employer does
not request an expedited administra-
tive judicial review or a de novo hear-
ing before an ALJ within the 7 cal-
endar days, the partial certification is
final and the Department will not fur-
ther consider that Application for Tem-
porary Employment Certification.

§655.166 Requests for determinations
based on nonavailability of U.S.
workers.

(a) Standards for requests. If a tem-
porary labor certification has been par-
tially granted or denied based on the
CO’s determination that able, willing,
available, eligible, and qualified U.S.
workers are available, and, on or after
30 calendar days before the date of
need, some or all of those U.S. workers
are, in fact, no longer able, willing, eli-
gible, qualified, or available, the em-
ployer may request a new temporary
labor certification determination from
the CO. Prior to making a new deter-
mination the CO will promptly ascer-
tain (which may be through the SWA
or other sources of information on U.S.
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worker availability) whether specific
able, willing, eligible and qualified re-
placement U.S. workers are available
or can be reasonably expected to be
present at the employer’s establish-
ment within 72 hours from the date the
employer’s request was received. The
CO will expeditiously, but in no case
later than 72 hours after the time a
complete request (including the signed
statement included in paragraph (b) of
this section) is received, make a deter-
mination on the request. An employer
may appeal a denial of such a deter-
mination in accordance with the proce-
dures contained in §655.171.

(b) Unavailability of U.S. workers. The
employer’s request for a new deter-
mination must be made directly to the
CO by telephone or electronic mail,
and must be confirmed by the employer
in writing as required by this para-
graph. If the employer telephonically
or via electronic mail requests the new
determination by asserting solely that
U.S. workers have become unavailable,
the employer must submit to the CO a
signed statement confirming such as-
sertion. If such signed statement is not
received by the CO within 72 hours of
the CO’s receipt of the request for a
new determination, the CO will deny
the request.

(c) Notification of determination. If the
CO determines that U.S. workers have
become unavailable and cannot iden-
tify sufficient available U.S. workers
who are able, willing, eligible, and
qualified or who are likely to become
available, the CO will grant the em-
ployer’s request for a new determina-
tion. However, this does not preclude
an employer from submitting subse-
quent requests for new determinations,
if warranted, based on subsequent facts
concerning purported nonavailability
of U.S. workers or referred workers not
being eligible workers or not able, will-
ing, or qualified because of lawful job-
related reasons.

§655.167
ments.

Document retention require-

(a) Entities required to retain docu-
ments. All employers filing an Applica-
tion for Temporary Employment Certifi-
cation requesting H-2A agricultural
workers under this subpart are re-
quired to retain the documents and
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records proving compliance with this
subpart.

(b) Period of required retention.
Records and documents must be re-
tained for a period of 3 years from the
date of certification of the Application
for Temporary Employment Certification
or from the date of determination if
the Application for Temporary Employ-
ment Certification is denied or with-
drawn.

(¢c) Documents and records to be re-
tained by all applicants. (1) Proof of re-
cruitment efforts, including:

(i) Job order placement as specified
in §655.121;

(ii) Advertising as specified in
§655.152, or, if used, professional, trade,
or ethnic publications;

(iii) Contact with former U.S. work-
ers as specified in §655.1563; or

(iv) Additional positive recruitment
efforts (as specified in §655.154).

(2) Substantiation of information
submitted in the recruitment report
prepared in accordance with §655.156,
such as evidence of nonapplicability of
contact of former employees as speci-
fied in §655.153.

(3) The final recruitment report and
any supporting resumes and contact in-
formation as specified in §655.156(b).

(4) Proof of workers’ compensation
insurance or State law coverage as
specified in §655.122(e).

(5) Records of each worker’s earnings
as specified in §655.122(j).

(6) The work contract or a copy of
the Application for Temporary Employ-
ment Certification as defined in 29 CFR
501.10 and specified in §655.122(q).

(d) Additional retention requirement for
associations filing Application for Tem-
porary Employment Certification. In addi-
tion to the documents specified in
paragraph (c¢) above, Associations must
retain documentation substantiating
their status as an employer or agent,
as specified in §655.131.

PoST CERTIFICATION

§655.170 Extensions.

An employer may apply for exten-
sions of the period of employment in
the following circumstances.

(a) Short-term extension. Employers
seeking extensions of 2 weeks or less of
the certified Application for Temporary
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Employment Certification must apply di-
rectly to DHS for approval. If granted,
the Application for Temporary Employ-
ment Certification will be deemed ex-
tended for such period as is approved
by DHS.

(b) Long-term extension. Employers
seeking extensions of more than 2
weeks may apply to the CO. Such re-
quests must be related to weather con-
ditions or other factors beyond the
control of the employer (which may in-
clude unforeseen changes in market
conditions). Such requests must be sup-
ported in writing, with documentation
showing that the extension is needed
and that the need could not have been
reasonably foreseen by the employer.
The CO will notify the employer of the
decision in writing if time allows, or
will otherwise notify the employer of
the decision. The CO will not grant an
extension where the total work con-
tract period under that Application for
Temporary Employment Certification and
extensions would be 12 months or more,
except in extraordinary circumstances.
The employer may appeal a denial of a
request for an extension by following
the procedures in §655.171.

(c) Disclosure. The employer must
provide to the workers a copy of any
approved extension in accordance with
§655.122(q), as soon as practicable.

§655.171 Appeals.

Where authorized in this subpart,
employers may request an administra-
tive review or de novo hearing before
an ALJ of a decision by the CO. In such
cases, the CO will send a copy of the
OFLC administrative file to the Chief
ALJ by means normally assuring next-
day delivery. The Chief ALJ will imme-
diately assign an ALJ (which may be a
panel of such persons designated by the
Chief ALJ from the Board of Alien
Labor Certification Appeals (BALCA)).

(a) Administrative review. Where the
employer has requested administrative
review, within 5 business days after re-
ceipt of the ETA administrative file
the ALJ will, on the basis of the writ-
ten record and after due consideration
of any written submissions (which may
not include new evidence) from the
parties involved or amici curiae, either
affirm, reverse, or modify the CO’s de-
cision, or remand to the CO for further

§655.172

action. The decision of the ALJ must
specify the reasons for the action
taken and must be immediately pro-
vided to the employer, the CO, the
OFLC Administrator and DHS by
means normally assuring next-day de-
livery. The ALJ’s decision is the final
decision of the Secretary.

(b) De movo hearing—(1) Conduct of
hearing. Where the employer has re-
quested a de novo hearing the proce-
dures in 29 CFR part 18 apply to such
hearings, except that:

(i) The appeal will not be considered
to be a complaint to which an answer
is required;

(ii) The ALJ will ensure that the
hearing is scheduled to take place
within 5 business days after the ALJ’s
receipt of the OFLC administrative
file, if the employer so requests, and
will allow for the introduction of new
evidence; and

(iii) The ALJ’s decision must be ren-
dered within 10 calendar days after the
hearing.

(2) Decision. After a de novo hearing,
the ALJ must affirm, reverse, or mod-
ify the CO’s determination, or remand
to the CO for further action. The deci-
sion of the ALJ must specify the rea-
sons for the action taken and must be
immediately provided to the employer,
CO, OFLC Administrator and DHS by
means normally assuring next-day de-
livery. The ALJ’s decision is the final
decision of the Secretary.

§655.172 Withdrawal of job order and
application for temporary employ-
ment certification.

(a) Employers may withdraw a job
order from intrastate posting if the
employer no longer plans to file an Ap-
plication for Temporary Employment Cer-
tification. However, a withdrawal of a
job order does not nullify existing obli-
gations to those workers recruited in
connection with the placement of a job
order pursuant to this subpart or the
filing of an Application for Temporary
Employment Certification.

(b) Employers may withdraw an Ap-
plication for Temporary Employment Cer-
tification once it has been formally ac-
cepted by the NPC. However, the em-
ployer is still obligated to comply with
the terms and conditions of employ-
ment contained in the Application for

527



§655.173

Temporary Employment  Certification
with respect to workers recruited in
connection with that application.

§655.173 Setting meal charges; peti-
tion for higher meal charges.

(a) Meal charges. Until a new amount
is set under this paragraph, an em-
ployer may charge workers up to $10.64
for providing them with three meals
per day. The maximum charge allowed
by this paragraph (a) will be changed
annually by the same percentage as the
12 month percentage change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments will be effective on
the date of their publication by the
OFLC Administrator as a Notice in the
FEDERAL REGISTER. When a charge or
deduction for the cost of meals would
bring the employee’s wage below the
minimum wage set by the FLSA at 29
U.S.C. 206 the charge or deduction
must meet the requirements of 29
U.S.C. 203(m) of the FLSA, including
the recordkeeping requirements found
at 29 CFR 516.27.

(b) Filing petitions for higher meal
charges. The employer may file a peti-
tion with the CO to charge more than
the applicable amount for meal charges
if the employer justifies the charges
and submits to the CO the documenta-
tion required by paragraph (b)(1) of this
section.

(1) Documentation submitted must
include the cost of goods and services
directly related to the preparation and
serving of meals, the number of work-
ers fed, the number of meals served and
the number of days meals were pro-
vided. The cost of the following items
may be included: Food; kitchen sup-
plies other than food, such as lunch
bags and soap; labor costs that have a
direct relation to food service oper-
ations, such as wages of cooks and din-
ing hall supervisors; fuel, water, elec-
tricity, and other utilities used for the
food service operation; and other costs
directly related to the food service op-
eration. Charges for transportation, de-
preciation, overhead and similar
charges may not be included. Receipts
and other cost records for a representa-
tive pay period must be retained and
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must be available for inspection by the
CO for a period of 1 year.

(2) The employer may begin charging
the higher rate upon receipt of a favor-
able decision from the CO unless the
CO sets a later effective date in the de-
cision.

(c) Appeal rights. In the event the em-
ployer’s petition for a higher meal
charge is denied in whole or in part,
the employer may appeal the denial.
Appeals will be filed with the Chief
ALJ, pursuant to §655.171.

§655.174 Public disclosure.

The Department will maintain an
electronic file accessible to the public
with information on all employers ap-
plying for temporary agricultural labor
certifications. The database will in-
clude such information as the number
of workers requested, the date filed,
the date decided, and the final disposi-
tion.

INTEGRITY MEASURES

§655.180 Audit.

The CO may conduct audits of appli-
cations for which certifications have
been granted.

(a) Discretion. The applications se-
lected for audit will be chosen within
the sole discretion of the CO.

(b) Audit letter. Where an application
is selected for audit, the CO will issue
an audit letter to the employer and a
copy, if appropriate, to the employer’s
agent or attorney. The audit letter
will:

(1) State the documentation that
must be submitted by the employer;

(2) Specify a date no more than 30
days from the date of the audit letter
by which the required documentation
must be received by the CO; and

(3) Advise that failure to comply with
the audit process may result in the rev-
ocation of the certification or program
debarment.

(c) Supplemental information request.
During the course of the audit exam-
ination, the CO may request supple-
mental information and/or documenta-
tion from the employer in order to
complete the audit.

(d) Potential referrals. In addition to
steps in this subpart, the CO may de-
termine to provide the audit findings
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and underlying documentation to DHS
or another appropriate enforcement
agency. The CO will refer any findings
that an employer discouraged an eligi-
ble U.S. worker from applying, or
failed to hire, discharged, or otherwise
discriminated against an eligible U.S.
worker, to the Department of Justice,
Civil Rights Division, Office of Special
Counsel for Unfair Immigration Re-
lated Employment Practices.

§655.181 Revocation.

(a) Basis for DOL revocation. The
OFLC Administrator may revoke a
temporary agricultural labor certifi-
cation approved under this subpart, if
the OFLC Administrator finds:

(1) The issuance of the temporary ag-
ricultural labor certification was not
justified due to fraud or misrepresenta-
tion in the application process;

(2) The employer substantially vio-
lated a material term or condition of
the approved temporary agricultural
labor certification, as defined in
§655.182;

(3) The employer failed to cooperate
with a DOL investigation or with a
DOL official performing an investiga-
tion, inspection, audit (as discussed in
§655.180), or law enforcement function
under 8 U.S.C. 1188, 29 CFR part 501, or
this subpart; or

(4) The employer failed to comply
with one or more sanctions or remedies
imposed by the WHD, or with one or
more decisions or orders of the Sec-
retary or a court order secured by the
Secretary under 8 U.S.C. 1188, 29 CFR
part 501, or this subpart.

(b) DOL procedures for revocation. (1)
Notice of Revocation. If the OFLC Ad-
ministrator makes a determination to
revoke an employer’s temporary labor
certification, the OFLC Administrator
will send to the employer (and its at-
torney or agent) a Notice of Revoca-
tion. The Notice will contain a detailed
statement of the grounds for the rev-
ocation, and it will inform the em-
ployer of its right to submit rebuttal
evidence or to appeal. If the employer
does not file rebuttal evidence or an
appeal within 14 days of the date of the
Notice of Revocation, the Notice is the
final agency action and will take effect
immediately at the end of the 14-day
period.

§655.181

(2) Rebuttal. The employer may sub-
mit evidence to rebut the grounds stat-
ed in the Notice of Revocation within
14 calendar days of the date the Notice
is issued. If rebuttal evidence is timely
filed by the employer, the OFLC Ad-
ministrator will inform the employer
of the OFLC Administrator’s final de-
termination on the revocation within
14 calendar days of receiving the rebut-
tal evidence. If the OFLC Adminis-
trator determines that the certifi-
cation should be revoked, the OFLC
Administrator will inform the em-
ployer of its right to appeal according
to the procedures of §655.171. The em-
ployer must file the appeal within 10
calendar days after the OFLC Adminis-
trator’s final determination, or the
OFLC Administrator’s determination
is the final agency action and will take
effect immediately at the end of the 10-
day period.

(3) Appeal. An employer may appeal a
Notice of Revocation, or a final deter-
mination of the OFLC Administrator
after the review of rebuttal evidence,
according to the appeal procedures of
§655.171. The ALJ’s decision is the final
agency action.

(4) Stay. The timely filing of rebuttal
evidence or an administrative appeal
will stay the revocation pending the
outcome of those proceedings.

(5) Decision. If the temporary agricul-
tural labor certification is revoked, the
OFLC Administrator will send a copy
of the final agency action of the Sec-
retary to DHS and the Department of
State (DOS).

(c) Employer’s obligations in the event
of revocation. If an employer’s tem-
porary agricultural labor certification
is revoked pursuant to this section, the
employer is responsible for:

(1) Reimbursement of actual inbound
transportation and subsistence ex-
penses, as if the worker meets the re-
quirements for payment under
§655.122(h)(1);

(2) The worker’s outbound transpor-
tation expenses, as if the worker meets
the requirements for payment under
§655.122(h)(2);

(3) Payment to the worker of the
amount due under the three-fourths
guarantee as required by §655.122(i);
and
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(4) Any other wages, benefits, and
working conditions due or owing to the
worker under this subpart.

§655.182 Debarment.

(a) Debarment of an employer. The
OFLC Administrator may debar an em-
ployer or any successor in interest to
that employer from receiving future
labor certifications under this subpart,
subject to the time limits set forth in
paragraph (c) of this section, if the
OFLC Administrator finds that the em-
ployer substantially violated a mate-
rial term or condition of its temporary
labor certification, with respect to H-
2A workers, workers in corresponding
employment, or U.S. workers improp-
erly rejected for employment, or im-
properly laid off or displaced.

(b) Debarment of an agent or attorney.
The OFLC Administrator may debar an
agent or attorney from participating in
any action under 8 U.S.C. 1188, this sub-
part, or 29 CFR part 501, if the OFLC
Administrator finds that the agent or
attorney participated in an employer’s
substantial violation. The OFLC Ad-
ministrator may not issue future labor
certifications under this subpart to any
employer represented by a debarred
agent or attorney, subject to the time
limits set forth in paragraph (c) of this
section.

(c) Statute of limitations and period of
debarment. (1) The OFLC Administrator
must issue any Notice of Debarment no
later than 2 years after the occurrence
of the violation.

(2) No employer, attorney, or agent
may be debarred under this subpart for
more than 3 years from the date of the
final agency decision.

(d) Definition of violation. For the pur-
poses of this section, a violation in-
cludes:

(1) One or more acts of commaission or
omission on the part of the employer
or the employer’s agent which involve:

(i) Failure to pay or provide the re-
quired wages, benefits or working con-
ditions to the employer’s H-2A workers
and/or workers in corresponding em-
ployment;

(ii) Failure, except for lawful, job-re-
lated reasons, to offer employment to
qualified U.S. workers who applied for
the job opportunity for which certifi-
cation was sought;
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(iii) Failure to comply with the em-
ployer’s obligations to recruit U.S.
workers;

(iv) Improper layoff or displacement
of U.S. workers or workers in cor-
responding employment;

(v) Failure to comply with one or
more sanctions or remedies imposed by
the WHD Administrator for violation(s)
of contractual or other H-2A obliga-
tions, or with one or more decisions or
orders of the Secretary or a court
under 8 U.S.C. 1188, 29 CFR part 501, or
this subpart;

(vi) Impeding an investigation of an
employer under 8 U.S.C. 1188 or 29 CFR
part 501, or an audit under §655.180 of
this subpart;

(vii) Employing an H-2A worker out-
side the area of intended employment,
in an activity/activities not listed in
the job order or outside the validity pe-
riod of employment of the job order, in-
cluding any approved extension there-
of;

(viii) A violation of the requirements
of §655.135(j) or (k);

(ix) A violation of any of the provi-
sions listed in 29 CFR 501.4(a); or

(x) A single heinous act showing such
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected;

(2) The employer’s failure to pay a
necessary certification fee in a timely
manner;

(3) Fraud involving the Application for
Temporary Employment Certification; or

(4) A material misrepresentation of
fact during the application process.

(e) Determining whether a violation is
substantial. In determining whether a
violation is so substantial so as to
merit debarment, the factors the OFLC
Administrator may consider include,
but are not limited to, the following:

(1) Previous history of violation(s) of
8 U.S.C. 1188, 29 CFR part 501, or this
subpart;

(2) The number of H-2A workers,
workers in corresponding employment,
or U.S. workers who were and/or are af-
fected by the violation(s);

(38) The gravity of the violation(s);

(4) Efforts made in good faith to com-
ply with 8 U.S.C. 1188, 29 CFR part 501,
and this subpart;

(5) Explanation from the person
charged with the violation(s);
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(6) Commitment to future compli-
ance, taking into account the public
health, interest, or safety, and whether
the person has previously violated 8
U.S.C. 1188;

(7) The extent to which the violator
achieved a financial gain due to the
violation(s), or the potential financial
loss or potential injury to the work-
er(s).

(f) Debarment procedure—(1) Notice of
Debarment. If the OFLC Administrator
makes a determination to debar an em-
ployer, attorney, or agent, the OFLC
Administrator will send the party a
Notice of Debarment. The Notice will
state the reason for the debarment
finding, including a detailed expla-
nation of the grounds for and the dura-
tion of the debarment, and it will in-
form the party subject to the Notice of
its right to submit rebuttal evidence or
to request a debarment hearing. If the
party does not file rebuttal evidence or
request a hearing within 30 calendar
days of the date of the Notice of Debar-
ment, the Notice will be the final agen-
cy action and the debarment will take
effect at the end of the 30-day period.

(2) Rebuttal. The party who received
the Notice of Debarment may choose to
submit evidence to rebut the grounds
stated in the Notice within 30 calendar
days of the date the Notice is issued. If
rebuttal evidence is timely filed, the
OFLC Administrator will issue a final
determination on the debarment with-
in 30 days of receiving the rebuttal evi-
dence. If the OFLC Administrator de-
termines that the party should be
debarred, the OFLC Administrator will
inform the party of its right to request
a debarment hearing according to the
procedures of §655.182(f)(3). The party
must request a hearing within 30 cal-
endar days after the date of the OFLC
Administrator’s final determination, or
the OFLC Administrator’s determina-
tion will be the final agency order and
the debarment will take effect at the
end of the 30-day period.

(38) Hearing. The recipient of a Notice
of Debarment may request a debarment
hearing within 30 calendar days of the
date of a Notice of Debarment or the
date of a final determination of the
OFLC Administrator after review of re-
buttal evidence submitted pursuant to
§6565.182(f)(2). To obtain a debarment
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hearing, the debarred party must,
within 30 days of the date of the Notice
or the final determination, file a writ-
ten request to the Chief Administrative
Law Judge, United States Department
of Labor, 800 K Street, NW., Suite 400-
N, Washington, DC 20001-8002, and si-
multaneously serve a copy to the OFLC
Administrator. The debarment will
take effect 30 days from the date the
Notice of Debarment or final deter-
mination is issued, unless a request for
review is properly filed within 30 days
from the issuance of the Notice of De-
barment or final determination. The
timely filing of a request for a hearing
stays the debarment pending the out-
come of the hearing. Within 10 days of
receipt of the request for a hearing, the
OFLC Administrator will send a cer-
tified copy of the ETA case file to the
Chief ALJ by means normally assuring
next-day delivery. The Chief ALJ will
immediately assign an ALJ to conduct
the hearing. The procedures in 29 CFR
part 18 apply to such hearings, except
that the request for a hearing will not
be considered to be a complaint to
which an answer is required.

(4) Decision. After the hearing, the
ALJ must affirm, reverse, or modify
the OFLC Administrator’s determina-
tion. The ALJ will prepare the decision
within 60 days after completion of the
hearing and closing of the record. The
ALJ’s decision will be provided imme-
diately to the parties to the debarment
hearing by means normally assuring
next-day delivery. The ALJ’s decision
is the final agency action, unless either
party, within 30 calendar days of the
ALJ’s decision, seeks review of the de-
cision with the Administrative Review
Board (ARB).

(5) Review by the ARB. (i) Any party
wishing review of the decision of an
ALJ must, within 30 days of the deci-
sion of the ALJ, petition the ARB to
review the decision. Copies of the peti-
tion must be served on all parties and
on the ALJ. The ARB will decide
whether to accept the petition within
30 days of receipt. If the ARB declines
to accept the petition, or if the ARB
does not issue a notice accepting a pe-
tition within 30 days after the receipt
of a timely filing of the petition, the
decision of the ALJ will be deemed the
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final agency action. If a petition for re-
view is accepted, the decision of the
ALJ will be stayed unless and until the
ARB issues an order affirming the deci-
sion. The ARB must serve notice of its
decision to accept or not to accept the
petition upon the ALJ and upon all
parties to the proceeding.

(ii) Upon receipt of the ARB’s notice
to accept the petition, the Office of Ad-
ministrative Law Judges will promptly
forward a copy of the complete hearing
record to the ARB.

(iii) Where the ARB has determined
to review such decision and order, the
ARB will notify each party of the
issue(s) raised, the form in which sub-
missions must be made (e.g., briefs or
oral argument), and the time within
which such presentation must be sub-
mitted.

(6) ARB decision. The ARB’s final de-
cision must be issued within 90 days
from the notice granting the petition
and served upon all parties and the
ALJ. If the ARB fails to provide a deci-
sion within 90 days from the notice
granting the petition, the ALJ’s deci-
sion will be the final agency decision.

(g) Concurrent debarment jurisdiction.
OFLC and the WHD have concurrent
jurisdiction to impose a debarment
remedy under this section or under 29
CFR 501.20. When considering debar-
ment, OFLC and the WHD may inform
one another and may coordinate their
activities. A specific violation for
which debarment is imposed will be
cited in a single debarment proceeding.
Copies of final debarment decisions
will be forwarded to DHS promptly.

(h) Debarment involving members of as-
sociations. If the OFLC Administrator
determines that an individual em-
ployer-member of a joint employer as-
sociation has committed a substantial
violation, the debarment determina-
tion will apply only to that member
unless the OFLC Administrator deter-
mines that the association or another
association member participated in the
violation, in which case the debarment
will be invoked against the association
or other complicit association mem-
ber(s) as well.

(1) Debarment involving associations
acting as joint employers. If the OFLC
Administrator determines that an as-
sociation acting as a joint employer
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with its members has committed a sub-
stantial violation, the debarment de-
termination will apply only to the as-
sociation, and will not be applied to
any individual employer-member of the
association. However, if the OFLC Ad-
ministrator determines that the mem-
ber participated in, had knowledge of,
or had reason to know of the violation,
the debarment may be invoked against
the complicit association member as
well. An association debarred from the
H-2A temporary labor certification
program will not be permitted to con-
tinue to file as a joint employer with
its members during the period of the
debarment.

(j) Debarment involving associations
acting as sole employers. If the OFLC Ad-
ministrator determines that an asso-
ciation acting as a sole employer has
committed a substantial violation, the
debarment determination will apply
only to the association and any suc-
cessor in interest to the debarred asso-
ciation.

§655.183 Less than substantial viola-
tions.

(a) Requirement of special procedures.
If the OFLC Administrator determines
that a less than substantial violation
has occurred, but the OFLC Adminis-
trator has reason to believe that past
actions on the part of the employer (or
agent or attorney) may have had and
may continue to have a chilling or oth-
erwise negative effect on the recruit-
ment, employment, and retention of
U.S. workers, the OFLC Administrator
may require the employer to conform
to special procedures before and after
the temporary labor certification de-
termination. These special procedures
may include special on-site positive re-
cruitment and streamlined inter-
viewing and referral techniques. The
special procedures are designed to en-
hance U.S. worker recruitment and re-
tention in the next year as a condition
for receiving a temporary agricultural
labor certification. Such requirements
will be reasonable; will not require the
employer to offer better wages, work-
ing conditions, and benefits than those
specified in §655.122; and will be no
more than deemed necessary to assure
employer compliance with the test of
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U.S. worker availability and adverse
effect criteria of this subpart.

(b) Notification of required special pro-
cedures. The OFLC Administrator will
notify the employer (or agent or attor-
ney) in writing of the special proce-
dures that will be required in the com-
ing year. The notification will state
the reasons for the imposition of the
requirements, state that the employ-
er’s agreement to accept the conditions
will constitute inclusion of them as
bona fide conditions and terms of a
temporary agricultural labor certifi-
cation, and will offer the employer an
opportunity to request an administra-
tive review or a de novo hearing before
an ALJ. If an administrative review or
de novo hearing is requested, the proce-
dures prescribed in §655.171 will apply.

(c) Failure to comply with special proce-
dures. If the OFLC Administrator de-
termines that the employer has failed
to comply with special procedures re-
quired pursuant to paragraph (a) of
this section, the OFLC Administrator
will send a written notice to the em-
ployer, stating that the employer’s
otherwise affirmative H-2A certifi-
cation determination will be reduced
by 25 percent of the total number of H-
2A workers requested (which cannot be
more than those requested in the pre-
vious year) for a period of 1 year. No-
tice of such a reduction in the number
of workers requested will be conveyed
to the employer by the OFLC Adminis-
trator in the OFLC Administrator’s
written certification determination.
The notice will offer the employer an
opportunity to request administrative
review or a de novo hearing before an
ALJ. If administrative review or a de
novo hearing is requested, the proce-
dures prescribed in §655.171 will apply,
provided that if the ALJ affirms the
OFLC Administrator’s determination
that the employer has failed to comply
with special procedures required by
paragraph (a) of this section, the reduc-
tion in the number of workers re-
quested will be 25 percent of the total
number of H-2A workers requested
(which cannot be more than those re-
quested in the previous year) for a pe-
riod of 1 year.
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§655.184 Applications involving fraud
or willful misrepresentation.

(a) Referral for investigation. If the CO
discovers possible fraud or willful mis-
representation involving an Application
for Temporary Employment Certification,
the CO may refer the matter to the
DHS and the Department’s Office of
the Inspector General for investiga-
tion.

(b) Sanctions. If the WHD, a court or
the DHS determines that there was
fraud or willful misrepresentation in-
volving an Application for Temporary
Employment Certification and certifi-
cation has been granted, a finding
under this paragraph will be cause to
revoke the certification. The finding of
fraud or willful misrepresentation may
also constitute a debarrable violation
under §655.182.

§655.185 Job service complaint sys-
tem; enforcement of work contracts.

(a) Filing with DOL. Complaints aris-
ing under this subpart must be filed
through the Job Service Complaint
System, as described in 20 CFR part
658, subpart E. Complaints involving
allegations of fraud or misrepresenta-
tion must be referred by the SWA to
the CO for appropriate handling and
resolution. Complaints that involve
worker contracts must be referred by
the SWA to the WHD for appropriate
handling and resolution, as described
in 29 CFR part 501. As part of this proc-
ess, the WHD may report the results of
its investigation to the OFLC Adminis-
trator for consideration of employer
penalties or such other action as may
be appropriate.

(b) Filing with the Department of Jus-
tice. Complaints alleging that an em-
ployer discouraged an eligible U.S.
worker from applying, failed to hire,
discharged, or otherwise discriminated
against an eligible U.S. worker, or dis-
covered violations involving the same,
will be referred to the U.S. Department
of Justice, Civil Rights Division, Office
of Special Counsel for Unfair Immigra-
tion Related Employment Practices
(OSC), in addition to any activity, in-
vestigation, and/or enforcement action
taken by ETA or a SWA. Likewise, if
OSC becomes aware of a violation of
the regulations in this subpart, it may
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provide such information to the appro-
priate SWA and the CO.

Subpart C—Labor Certification
Process for Logging Employ-
ment and Non-H-2A Agricul-
tural Employment

SOURCE: 74 FR 26002, May 29, 2009, unless
otherwise noted.

§655.200 General description of this
subpart and definition of terms.

(a) This subpart applies to applica-
tions for temporary alien agricultural
labor certification filed before June 1,
1987, and to applications for temporary
alien labor certification for logging
employment.

(b) An employer who desires to use
foreign workers for temporary employ-
ment must file a temporary labor cer-
tification application including a job
offer for U.S. workers with an appro-
priate State Workforce Agency. The
employer should file an application a
minimum of 80 days before the esti-
mated date of need for the workers. If
filed 80 days before need, sufficient
time is allowed for the 60-day recruit-
ment period required by the regula-
tions and a determination by the OFLC
Administrator as to the availability of
U.S. workers 20 days before the date of
need. Shortly after the application has
been filed, the OFLC Administrator
makes a determination as to whether
or not the application has been filed in
enough time to recruit U.S. workers
and whether or not the job offer for
U.S. workers offers wages and working
conditions which will not adversely af-
fect the wages and working conditions
of similarly employed U.S. workers, as
prescribed in the regulations in this
subpart. If the application does not
meet the regulatory wage and working
condition standards, the OFLC Admin-
istrator shall deny the temporary labor
certification application and offer the
employer an administrative-judicial re-
view of the denial by an Administra-
tive Law Judge. If the application is
not timely, the OFLC Administrator
has discretion, as set forth in these
regulations, to either deny the applica-
tion or permit the process to proceed
reasonably with the employer recruit-
ing U.S. workers upon such terms as

20 CFR Ch. V (4-1-11 Edition)

will accomplish the purposes of the
INA and the DHS regulations. Where
the application is timely and meets the
regulatory standards, the State Work-
force Agency, the employer, and the
Department of Labor recruit TU.S.
workers for 60 days. At the end of the
60 days, the OFLC Administrator
grants the temporary labor -certifi-
cation if the OFLC Administrator finds
that (1) the employer has not offered
foreign workers higher wages or better
working conditions (or less restric-
tions) than that offered to U.S. work-
ers, and (2) U.S. workers are not avail-
able for the employer’s job opportuni-
ties. If the temporary labor -certifi-
cation is denied, the employer may
seek an administrative-judicial review
of the denial by an Administrative Law
Judge as provided in these regulations.
The Department of Labor thereafter
advises the United States Citizenship
and Immigration Services of the De-
partment of Homeland Security (DHS)
of approvals and denials of temporary
labor certifications. The DHS may ac-
cept or reject this advice. 8 CFR
214.2(h)(3). The DHS makes the final de-
cision as to whether or not to grant
visas to the foreign workers. 8 U.S.C.
1184(a).

(c) Definitions for terms used in this
subpart.

Administrative Law Judge means an of-
ficial who is authorized to conduct ad-
ministrative hearings.

Administrator, Office of Foreign Labor
Certification (OFLC Administrator)
means the primary official of the Office
of Foreign Labor Certification or the
OFLC Administrator’s designee.

Adverse effect rate means the wage
rate which the OFLC Administrator
has determined must be offered and
paid to foreign and U.S. workers for a
particular occupation and/or area so
that the wages of similarly employed
U.S. workers will not be adversely af-
fected. The OFLC Administrator may
determine that the prevailing wage
rate in the area and/or occupation is
the adverse effect rate, if the use (or
non-use) of aliens has not depressed the
wages of similarly employed U.S.
workers. The OFLC Administrator may
determine that a wage rate higher than
the prevailing wage rate is the adverse
effect rate if the OFLC Administrator
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determines that the use of aliens has
depressed the wages of similarly em-
ployed U.S. workers.

Agent means a legal person, such as
an association of employers, which (1)
is authorized to act as an agent of the
employer for temporary labor certifi-
cation purposes, and (2) which is not
itself an employer, or a joint employer,
as defined in this section.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of intended
employment. If the place of intended
employment is within a Standard Met-
ropolitan Statistical Area (SMSA), any
place within the SMSA is deemed to be
within normal commuting distance of
the place of intended employment.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether or not to grant visa pe-
titions to an alien seeking to perform
temporary agricultural or logging
work in the United States.

Employer means a person, firm, cor-
poration or other association or orga-
nization (1) which currently has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment, and which proposes to em-
ploy a worker at a place within the
United States and (2) which has an em-
ployer relationship with respect to em-
ployees under this subpart as indicated
by the fact that it hires, pays, fires, su-
pervises and otherwise controls the
work of such employees. An associa-
tion of employers shall be considered
an employer if it has all of the indicia
of an employer set forth in this defini-
tion. Such an association, however,
shall be considered as a joint employer
with the employer member if it shares
with the employer member one or more
of the definitional indicia.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the Office of Foreign Labor
(OFLC).

Job opportunity means a job opening
for temporary, full-time employment
at a place in the United States to
which U.S. workers can be referred.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
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ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.
Secre